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Abstract:

This thesis investigates how the best interests of the child, as outlined in Article 3(1) of the
United Nations Convention on the Rights of the Child, should be taken into account in refugee
status determinations (RSD) conducted by states under the Convention Relating to the Status
of Refugees. Utilizing doctrinal legal research, the study analyzes relevant articles of both Con-
ventions through general treaty interpretation rules and human rights-specific interpretative
techniques. The research relies predominantly on official guidance from the United Nations

Refugee Agency and the Committee on the Rights of the Child, supplemented by case law.

The study concludes that the best interests of the child must be integrated into the RSD process
in two distinct ways: by ensuring that the substantive assessment of the child’s refugee claim is
child-sensitive and by making the RSD process child-friendly through procedural and eviden-
tiary safeguards. A child-sensitive interpretation of the refugee definition in Article 1 A (2) of
the Refugee Convention emphasizes the child’s age, maturity, specific needs and vulnerabili-
ties. The procedural and evidentiary safeguards highlight the necessity for a flexible and con-

siderate approach to make a child’s voice heard in the process.

Overall, the thesis provides a detailed framework for applying the best interests of the child in
refugee status determination within the confines of existing international law. By making the
best interests of the child a primary consideration in refugee status determination, states can
uphold the fundamental rights of children and contribute to a more just and humane refugee

protection system.
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1 Introduction

1.1  Background, Previous Research and Purpose of the Study

The United Nations (UN) Convention relating to the Status of Refugees (Refugee Convention)!
defines refugee as someone who “owing to well-founded fear of being persecuted for reasons
of race, religion, nationality, membership of a particular social group or political opinion, is
outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail
himself of the protection of that country; or who, not having a nationality and being outside the
country of his former habitual residence — —, is unable or, owing to such fear, is unwilling to
return to it”.2 Today, there are 36 million refugees around the world and the number of the most
vulnerable ones among them, children,> amounts to nearly half of this disaster.* Arriving to
foreign countries accompanied by their parents or, in some heart-breaking cases, unaccompa-

nied or separated,’ these children are in need of acute international protection.

! The 1951 Convention and its 1967 Protocol relating to the Status of Refugees (presented in more detail in section
2.1.1 of this study) are cornerstone instruments of refugee law, a branch of international law that establishes stand-
ards for refugee protection worldwide (UNHCR Help, Frequently asked questions, Rights and duties, What is
refugee law?). International law (also known as public international law or law of nations), on the other hand, is a
set of legal rules, norms and standards that govern the conduct of sovereign states and other entities legally recog-
nized as international actors (Shaw 2024).

2 Article 1 A (2) of the Refugee Convention. Although the Article starts by stating that the term “refugee” shall
apply to any person who “[a]s a result of events occurring before 1 January 1951 and owing to well-founded
fear...”, these mentions have become less relevant due to the expansion of the scope of the Refugee Convention
(discussed later in section 2.1.1 of this study). Article 1 A (2) includes also a clarification in case a person has
more than one nationality stating that “the term “the country of his nationality” shall mean each of the countries
of which he is a national, and a person shall not be deemed to be lacking the protection of the country of his
nationality if, without any valid reason based on well-founded fear, he has not availed himself of the protection of
one of the countries of which he is a national”.

% According to Article 1 of the United Nations Convention on the Rights of the Child, “a child means every human
being below the age of eighteen years unless under the law applicable to the child, majority is attained earlier”.

4 Children are dramatically overrepresented in refugee statistics: although they constitute less than a third of the
world’s population, children accounted for 41 % of the refugees in 2022. With the Russian Federation’s invasion
in Ukraine creating the fastest and one of the largest displacement crisis since the Second World War, an additional
two million refugee children have been recorded to have fled for their safety. For the number of refugees world-
wide, see UNHCR, Refugee Data Finder (2023); for child-specific figures, see UNICEF, Child displacement
(2023); for information on Ukrainian refugee numbers, see UNHCR, Global Trends: Forced Displacement in
2022 (2023); and for the data on Ukrainian refugee children, see UNICEF, Two million refugee children flee war
in Ukraine in search of safety across borders (2022).

5 The UN Refugee Agency, the international supervisory organization for the Refugee Convention (presented in
more detail in section 2.1.1 “Refugee Convention and UN Refugee Agency” of this study) has defined unaccom-
panied children as “children who have been separated from both parents and other relatives and are not being cared
for by an adult who, by law or custom, is responsible for doing so”. Separated children, in turn, “are those separated
from both parents, or from their previous legal or customary primary caregiver, but not necessarily from other
relatives”. Separated children may, therefore, be accompanied by other adult family members or caregivers. An
abbreviation “UASC” may be used when referring to both of these groups (unaccompanied and separated chil-
dren). For the definitions, see UNHCR, 2021 UNHCR Best Interests Procedure Guidelines: Assessing and Deter-
mining the Best Interests of the Child, pp. 10 and 12.



However, in the eyes of refugee law, children fleeing war, violence and persecution are often
invisible.® Although the definition of a refugee presented in the beginning clearly applies to
every individual disregarding their age, the lack of child-specific provisions might have con-
tributed to the problem observed by the United Nations High Commissioner for Refugees (UN-
HCR, or the UN Refugee Agency): the traditional interpretation of the Convention is adult-cen-
tric with states’ asylum procedures failing to take into account the special needs and circum-
stances of the children.” Over the years, this treatment of children primarily as asylum seekers®
and only secondly as children has resulted in many of the children’s claims for refugee protec-
tion being incorrectly assessed, or even completely overlooked.” With countries currently tight-
ening their asylum systems and not offering exemptions to children in these reformed border
procedures, the position of refugee children seems even more threatened and the promotion of

child-friendly approaches to migration more distant than ever.!?

The former Assistant High Commissioner for Protection with the UNHCR, Erika Feller, has
said that many asylum systems “legitimate the automatic repatriation of children, without resort
to established protections, such as best interests of the child determinations”.!! The United Na-
tions Convention on the Rights of the Child (UNCRC), a Magna Carta for protection of children,
establishes in its Article 3(1) that “[i]n all actions concerning children, whether undertaken by

public or private social welfare institutions, courts of law, administrative authorities or

¢ Pobjoy 2017, p. xv (series editor’s preface).

7T UNHCR, Guidelines on International Protection No. 8: Child Asylum Claims under Articles 1(4)2 and 1(F) of
the 1951 Convention and/or 1967 Protocol relating to the Status of Refugees (2009), para. 1; Feller 2010, p. 3.

8 «“Asylum seeker” is a general term used when referring to a person who is seeking international protection. In
some countries, it is used as a legal term when speaking of someone who has applied for refugee status and is
waiting for a final decision on their application. It shall be noted that not all asylum seekers will be recognized as
refugees as receiving the refugee status requires meeting the criteria of the international legal definition of a refu-
gee found in the Refugee Convention. Also, a positive decision on an international protection application does not
mean that the applicant has become a refugee: recognition of refugee status is merely declaratory, confirming the
person to be a refugee, whereas fulfilling the criteria contained in Article 1A(2) of the Refugee Convention makes
the person instantly a refugee. Due to this technicality, an asylum claim needs to be examined in a fair procedure
before sending the asylum seeker back to their country of origin. For the definition of asylum seeker (and refugee),
see UNHCR — Inter-Parliamentary Union, A guide to international refugee protection and building state asylum
system. Handbook for Parliamentarians N. 27, 2017, pp. 17-18.

9 UNHCR, Guidelines on International Protection No. 8 (2009), para. 1.

19 For instance, the European Union (EU) adopted the Pact on Migration and Asylum in April 2024 as a new set
of rules to manage migration on its borders (see Micinski 2024 and European Commission, Pact on Migration and
Asylum: A common EU system to manage migration). Over 50 non-governmental organizations (NGOs) have
criticized the Pact in an open letter for its human rights risks, inter alia for normalizing “the arbitrary use of immi-
gration detention, including for children and families” along the borders (see Picum, Over 50 NGOs pen eleventh-
hour open letter to EU on human rights risks in Migration Pact (2023)). Together with the NGOs, UNICEF has
called the EU for effective measures to guarantee the safety and security of refugee and migrant children (see
UNICEF, Children and the EU Migration and Asylum Pact (2023)). However, the EU is not the only one attempt-
ing to raise the bar for seeking asylum: the United States’ Biden administration is also planning to impose new
restrictions on asylum seekers (see Wiessner 2023).

1 Feller 2010, p. 3.



legislative bodies, the best interests of the child shall be a primary consideration”. Despite the
principle of the best interests of the child being applicable to all children under the jurisdiction
of a state regardless of their citizenship or immigration status,!? in practice, the best interests of
the child are not always assessed to the sufficient extent in the asylum procedure.!'® In light of
this finding and at a time when the number of children in need of international protection is at
an all-time high, it is both substantial and riveting to study such gap in international protection
of children seeking refugee protection. Therefore, the study will analyze the relationship be-
tween the best interests of the child as established in Article 3(1) of the UNCRC and the refugee
status determinations!* conducted in states on the basis of the international protection granted

under the Refugee Convention.

The existing academic studies on the rights of the child and international refugee law are recent
and limited in number. Child’s right to asylum has been assessed through case law in the book
Child Refugee Asylum as a Basic Human Right: Selected Case Law on State Resistance (2018)
by Sonja Grover, and the international and regional frameworks for the treatment of asylum-
seeking children have been discussed in Protecting Migrant Children: In Search of Best Prac-
tice (2018), a hardback edited by Mary Crock and Lenni Benson. Focusing more on the influ-
ence of the Convention on the Rights of the Child on international refugee law, Samantha Ar-
nold addressed the problem of the invisibility of refugee children in 2019 by constructing a
children’s rights approach to the interpretation of the Refugee Convention in her book Chil-
dren’s Rights and Refugee Law: Conceptualising Children within the Refugee Convention. The
interpretative aid of the UNCRC in the case of refugee children has also been examined in

another noteworthy publication, Jason Pobjoy’s book The Child in International Refugee Law

12 Article 2(1) of the UNCRC on non-discrimination provides that “States Parties shall respect and ensure the rights
set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irre-
spective of the child’s or his or her parent’s or legal guardian’s race, colour, sex, language, religion, political or
other opinion, national, ethnic or social origin, property, disability, birth or other status.”. In addition, Article 22
of the UNCRC explicitly states that “States Parties shall take appropriate measures to ensure that a child who is
seeking refugee status or who is considered a refugee in accordance with applicable international or domestic law
and procedures shall, whether unaccompanied or accompanied by his or her parents or by any other person, receive
appropriate protection and humanitarian assistance in the enjoyment of applicable rights set forth in the present
Convention and in other international human rights or humanitarian instruments to which the said States are Par-
ties.”.

13 Parsons 2010, p. 5. See also CRC, 2012 Day of General Discussion: The Rights of All Children in the Context
of International Migration, pp. 20-21.

14 Refugee Status Determination (RSD) refers to the legal or administrative procedure through which governments
determine whether an individual seeking international protection qualifies as a refugee under applicable interna-
tional, regional, or national law. This process is crucial for enabling refugees to exercise their rights under inter-
national law. While the primary responsibility for conducting RSD rests with states, the UNHCR may undertake
this function pursuant to its mandate in cases where a state is not a signatory to the 1951 Refugee Convention or
lacks a fair and efficient national asylum system. See UNHCR, Refugee Status Determination and footnote 48 of
this study.



(2017), which analyzes the jurisprudence of common law jurisdictions to understand the rela-
tionship between international refugee law and international law on the rights of the child. The
rights recognized in the UNCRC in relation to protection of refugee children have also been

analyzed in few articles.!’

The concept of the best interests of the child has been discussed extensively in previous re-
search. Key publications devoted to studying the interpretation of the principle include The Best
Interests of the Child, a book edited by Philip Alston from 1994, The best interests of the child
— A dialogue between theory and practice (2016), a book edited by Milka Sormunen'¢ including
the texts of 21 different writers, and A Commentary on the United Nations Convention on the
Rights of the Child, Article 3: The Best Interests of the Child, a book by Michael Freeman from
2007.'7 But when it comes to assessing the interaction between the child’s best interest and the
international protection offered to children in the Refugee Convention, existing studies become
more difficult to find. The relevance of the best interests of the child in determining a child’s
need for international protection has been addressed only in a couple of book chapters: “Pro-
tection and ‘The Best Interests of the Child’ — The Convention on the Rights of the Child” of
Jane McAdam’s publication Complementary Protection in International Refugee Law (2007),
“The Convention on the Rights of the Child as a Complementary Source of Protection” in Pob-
joy’s book and “The best interests of the child assessment with recently arrived refugee chil-
dren” by Carla van Os in Sormunen’s book. However, none of these academic contributions to
child refugee law provide a concrete analysis on how the best interests of the child should be

taken into account in the refugee status determination process.

This study aims to compensate for the missing guidance by interpreting the best interests of the
child in the context of asylum claims made by children or which children are part of in accord-
ance with the UNCRC and the Refugee Convention. While it must be emphasized that the best

interests of the child constitute a flexible principle on purpose that is thus determined on a case-

15 See The Rights of Refugee Children and the UN Convention on the Rights of the Child (2019) by Jeanette
Lawrence, Agnes Dodds, Ida Kaplan and Maria Tucci, and The Protection of Refugee and Asylum-Seeking Chil-
dren, the Convention on the Rights of the Child and the Work of the Committee on the Rights of the Child (2005)
by Christoph Bierwirth.

16 See also Sormunen’s doctoral dissertation from 2021, in which she analyzed the concept of the best interests of
the child in domestic, European and international human rights practice.

17 See also, e.g., The Standard of the Best Interests of the Child: A Western Tradition in International and Com-
parative Law (2002), a book written by Claire Breen, Are ‘Best Interests’ a Pillar or a Problem for Implementing
the Human Rights of Children? (2016), a critical article by Nigel Cantwell, and The Best Interest Principle Within
Article 3(1) of the United Nations Convention on the Rights of the Child (2019), a short article from Mary George
and Noor Aziah Mohd Awal.



by-case basis,!® there is clear value in clarifying the otherwise somewhat ambiguous concept of
the best interests of the child and its implications in the situation of asylum-seeking children
within the limits of current international law. In the following section, the exact research ques-
tions forming the basis of this study as well as the applied method of research and the structure

of the study will be presented.

1.2 Research Question, Method and Structure of the Study

The purpose of this thesis is to provide an answer to the main research question, “how should
the best interests of the child as codified in Article 3(1) of the UNCRC be taken into account in
the context of determining a child’s refugee status under the Refugee Convention?”. While
exploring the answer, the study follows the method of doctrinal legal research. Also known as
“traditional” or “theoretical legal research”, this dominant research method in legal field pur-
sues to find out the law in a specific issue using an in-depth analysis of the legal doctrine: it
studies existing laws, possible related case law and various authoritative legal materials on some
particular matter. With its jurisprudential foundation in legal positivism!®, doctrinal legal re-
search is considered to be “research in law” rather than “research about law”. By applying the
doctrinal methodology, this study verifies prevailing knowledge on the best interests of children

seeking refugee status.?”

Answers to the research questions are derived from the sources of international law listed in
Article 38(1) of the Statute of the International Court of Justice (ICJ)*!: the formal sources,

which entail international conventions, international custom and general principles of law??, as

18 CRC, General comment No. 14 (2013), para. 32.

1% The core beliefs of legal positivism are that all laws are made and set (“posited”) by humans and that the law is
the noticeable phenomenon of legislation, custom and judgments issued by courts and other judicial institutions.
Legal positivism understands the validity of rules of law to be based on their formal legal statuses, not on their
relations to morality or other external factors: laws are those which have been validly made by the acknowledged
legislate bodies and are not derived from sources outside the law, such as morality, religion, or human dignity.
Therefore, the main aspect of legal positivism is the distinction between the validity of law and morality. For more
information, see Cryer— Hervey — Sokhi-Bulley 2011, pp. 37-41.

20 See Kharel 2018, pp. 1-5.

21 The ICJ was established under the Charter of the United Nations (Chapter XIV, Articles 92-96). The Statute of
the Court is annexed to the Charter.

22 Contrary to treaties, international custom and general principles of international law formalize universal legal
standards that states clearly and consistently consider binding on themselves without the need for codification.
More precisely, international custom legalizes united practices between states that have come to be regarded as
obligations, whereas general principles of international law are usually domestic standards found in the legal cul-
ture of a majority of states. For more information, see Hathaway 2005, pp. 1718, 25-28.



well as the so-called “subsidiary means for the determination of rules of law”?3

, comprising of
judicial decisions and the teachings of the most highly qualified publicists of the various na-
tions.?* For the most part, however, the study uses the official sources such as guidelines and
general comments published by the UN Refugee Agency and the Committee on the Rights of
the Child (CRC), the official supervisors of the Refugee Convention and the UNCRC respec-
tively, due to lack of legal literature on this specific matter. Although such instruments are
considered legally non-binding and non-enforceable on states, they provide valuable guidance

in understanding and interpreting the content of the relevant treaties — and hence in determining

the best interests of children seeking refugee status.?

A few exclusions to the scope of study shall be made. First and foremost, as the research ques-
tions are answered based on the Refugee Convention and the UNCRC, all regional agreements
are left outside the scope of this study on the UN system. Secondly, as regards the interpretation
of the treaties, the questions concerning the interpretive differences between the different au-
thentic linguistic versions of the Refugee Convention and the UNCRC are not considered in
this thesis, but only the English versions of these agreements are to be used.?® Thirdly, the thesis
does not explore the supplementary Best Interests Procedure led by the UNHCR in case a state
is unable to implement best interests procedures,?’ but rather maps the obligations imposed on
states regarding how the best interests of the child should be taken into account when deciding
on the child’s refugee status. Fourthly, it shall be mentioned that there has been research on the

possibility to engage the best interests of the child as an independent source of protection when

23 Such sources are considered material sources in the sense that they do not constitute international law, but only
evidence of it, leaving the law to three formal sources (conventions, custom and general principles). See Grant
2010, p. 11.

24 Article 38(1) of the Statute of the ICJ sets forth that “[t]he Court, whose function is to decide in accordance with
international law such disputes as are submitted to it, shall apply: a. international conventions, whether general or
particular, establishing rules expressly recognized by the contesting states; b. international custom, as evidence of
a general practice accepted as law; c. the general principles of law recognized by civilized nations; d. subject to
the provisions of Article 59 [of the Statute], judicial decisions and the teachings of the most highly qualified pub-
licists of the various nations, as subsidiary means for the determination of rules of law.”. Although not stated to
be an enumeration of sources of international law, the Article has become an undisputed listing of such sources.
See Grant 2010, p. 11.

25 The UNHCR and the Committee on the Rights of the Child, as well as the official guidance published by both
bodies, are further presented in section 2.1 “Conventions and their Supervisors” of this study. The same section
also provides a more extensive review of the legal nature of such sources.

26 See the end of the Refugee Convention stating “[d]one at Geneva - - in a single copy, of which the English and
French texts are equally authentic” and Article 54 of the UNCRC stating that “[t]he original of the present Con-
vention, of which the Arabic, Chinese, English, French, Russian and Spanish texts are equally authentic”. Due to
linguistic limitations as well as the limitations set for the length of a master’s thesis, a comparison of different
language versions is excluded from this study.

27 For more information on this UNHCR case management framework for asylum-seeking and refugee children,
see UNHCR, 2021 UNHCR Best Interests Procedure Guidelines: Assessing and Determining the Best Interests of
the Child.



the child is not eligible for protection under the Refugee Convention.?® However, in this study,
the interest lies in the interplay between the two Conventions as together they offer the most

solid ground of protection for asylum-seeking children.

As a final exclusion, it shall be noted that since the purpose of this work is to outline a common
framework in the field of public international law for the interpretation of the best interests of
the child in states’ refugee status determinations, this thesis analyzes judicial decisions only to
the extent that they have been raised as examples in the viral guidelines published by the UN
Refugee Agency and the CRC. A thorough analysis of state practice is excluded for the simple
reason that the parties of multilateral treaties in general, and of multilateral human rights treaties
in particular, often seek to minimize the practical effect of their international refugee and human
rights law commitments when applying the treaties nationally.?’ Therefore, judicial decisions
are only reviewed and referenced when they provide additional information validated by the
UNHCR or the CRC on the application of the best interests of the child in the context of children

seeking refugee status.

In order to know how the best interests of the child should be applied in the refugee status
determinations conducted in states parties of the UNCRC and the Refugee Convention, the
second chapter of the study begins by presenting both Conventions and their official supervi-
sors, as well as the main interpretative rules of international law applied to these treaties. After
setting the interpretation standards, the study proceeds to examine the criteria for determining
refugee status of a child under the Refugee Convention and the position of children as asylum
applicants in the RSD process in the third chapter. Turning to the UNCRC, the fourth chapter
will enlighten the content of the best interests of the child under its Article 3(1). The fifth chap-
ter, the heart of this study, provides a description on the application of the best interests of the
child in the refugee status determination and states’ obligations arising from it. Finally, the
conclusions in the sixth chapter will summarize the results of this study and answer the research
question on how the best interests of the child should be taken into account in the refugee status

determinations conducted by states.

28 See, for example, Pobjoy 2017, pp. 196—238; McAdam 2007, pp. 173-196.
2% Hathaway 2005, p. 68.



2 Interpretation of the Conventions

2.1 Conventions and their Supervisors

2.1.1 Refugee Convention and UN Refugee Agency

When governments are unable or unwilling to protect their own citizens, other countries have
to step in to ensure that the human rights of these people fleeing and seeking safety at the bor-
ders of foreign countries are respected. The protection of the basic rights of such refugees, also
known as “international protection”, is governed by the 1951 United Nations Convention relat-
ing to the Status of Refugees and its 1967 Protocol relating to the Status of Refugees. True to
its time, the Refugee Convention focused initially on protecting the 65 million*® European ref-
ugees who had left their homes due to the tragedies of the Second World War: the definition of
a refugee enclosed in Article 1 A (2) of the Convention pertains to individuals who were forced
to flee and seek refuge “[a]s a result of events occurring before 1 January 1951”.3! Pursuant to
Article 1 B (1), states were required to declare whether they would limit the definition to events
within Europe or extend it to events elsewhere as well.>?> However, as new refugee crises
emerged globally in the following years, the scope of the Convention needed to be expanded.
As an answer to this, states negotiated the Protocol relating to the Status of Refugees to remove

the temporal and geographical restrictions set for obtaining the refugee status,* amending the

30 For the number of the people displaced by the Second World War, see Imperial War Museums and UNHCR,
The State of the World’s Refugees 2000: Fifty Years of Humanitarian Action, p. 13.

3l UNHCR - Inter-Parliamentary Union, A guide to international refugee protection and building state asylum
system. Handbook for Parliamentarians N. 27, 2017, pp. 15-16.

32 Article 1 B (1) of the Refugee Convention states that “the words “events occurring before 1 January 1951 in
[Article 1 A (2)] shall be understood to mean either (a) “events occurring in Europe before 1 January 1951”; or (b)
“events occurring in Europe or elsewhere before 1 January 1951”; and each Contracting State shall make a decla-
ration at the time of signature, ratification or accession, specifying which of these meanings it applies for the
purpose of its obligations under this Convention”. Article 1 B (2) offers that “[a]ny Contracting State which has
adopted alternative (a) may at any time extend its obligations by adopting alternative (b) by means of a notifica-
tion”. Although 25 states in total have previously opted for a narrower definition, today, only three states (Congo,
Madagascar and Turkey) out of the 146 states parties to the Convention limit the definition of a refugee to events
occurring in Europe (see p. Janmyr 2021, 194; United Nations Treaty Collection, Status of Treaties, CHAPTER
V Refugees and Stateless Persons, 2. Convention relating to the Status of Refugees).

3 In its Article 1(2), the Protocol changed the definition of a refugee to mean any person fulfilling the conditions
set out in Article 1 A (2) of the Refugee Convention “as if the words “As a result of events occurring before 1
January 1951 and...” and the words “...as a result of such events”, in article 1 A (2) were omitted”. However,
despite the Protocol being set to apply without any geographic limitations, the Protocol keeps the validity of such
limitations made by states already parties to the Convention in its Article 1(3) (“The present Protocol shall be
applied by the States Parties hereto without any geographic limitation, save that existing declarations made by
States already Parties to the Convention in accordance with article I B (I) (a) of the Convention, shall, unless
extended under article I B (2) thereof, apply also under the present Protocol”).



Convention to protect universally all persons fleeing persecution. Together, the Refugee Con-

vention and its Protocol form today the core of the international protection system of refugees.**

With its 146 states parties,*® the Refugee Convention builds the foundation of international
refugee law:® it defines who is considered a “refugee” in international law and outlines the
rights and protection standards of refugees.’” The Convention also underpins the work of the
Office of the United Nations High Commissioner for Refugees, which is a subsidiary organ of
the United Nations General Assembly (UNGA). The UNHCR was established as of January
1951 with the Statute of the Office of the United Nations High Commissioner for Refugees
(further referred to as the Statute) to ensure the protection of refugees and work in cooperation
with governments to provide solutions to their plight.*® Created to serve the same purpose of
solving Europe’s refugee problem as the Refugee Convention, the new UN Refugee Agency
was originally given three years to complete its work.>® After extending its mandate numerous

times throughout the 20" century in the face of new refugee crises,* finally in 2003, the United

34 UNHCR - Inter-Parliamentary Union, A guide to international refugee protection and building state asylum
system. Handbook for Parliamentarians N. 27, 2017, pp. 15-16; UNHCR, About UNHCR, The 1951 Refugee
Convention, Common questions: What is the difference between the 1951 Convention and its 1967 Protocol?

35 United Nations Treaty Collection, Status of Treaties, CHAPTER V Refugees and Stateless Persons, 2. Conven-
tion relating to the Status of Refugees. In comparison, the Protocol relating to the Status of Refugees has been
ratified by 147 states (United Nations Treaty Collection, Status of Treaties, CHAPTER V Refugees and Stateless
Persons, 5. Protocol relating to the Status of Refugees). Although the Protocol stands independent of the Conven-
tion, by acceding to it, states parties “undertake to apply articles 2 to 34 inclusive of the Convention to refugees”
(Article 1(1) of the Protocol). However, most states have chosen to reaffirm the centrality of both of these docu-
ments to the international refugee protection system by acceding to both the Convention and the Protocol. For
more information, see UNHCR — Inter-Parliamentary Union, 4 guide to international refugee protection and
building state asylum system. Handbook for Parliamentarians N. 27, 2017, pp. 16—17.

36 UNHCR - Inter-Parliamentary Union, A guide to international refugee protection and building state asylum
system. Handbook for Parliamentarians N. 27, 2017, p. 16.

37 UNHCR, About UNHCR, The 1951 Refugee Convention.

38 UNHCR - Inter-Parliamentary Union, A guide to international refugee protection and building state asylum
system. Handbook for Parliamentarians N. 27, 2017, pp. 16, 41; According to paragraph 1 of the Statute, “[t]he
United Nations High Commissioner for Refugees, acting under the authority of the General Assembly, shall as-
sume the function of providing international protection, under the auspices of the United Nations, to refugees who
fall within the scope of the present Statute and of seeking permanent solutions for the problem of refugees by
assisting Governments and, subject to the approval of the Governments concerned, private organizations to facil-
itate the voluntary repatriation of such refugees, or their assimilation within new national communities”.

3% UNHCR, About UNHCR, History of UNHCR; paragraph 13 of the Statute states that “[t]he High Commissioner
shall be elected by the General Assembly on the nomination of the Secretary-General - - for a term of three years,
from 1 January 1951”. Following the election of the High Commissioner, “[t]he High Commissioner shall appoint,
for the same term, a Deputy High Commissioner” (para. 14) and “the staff of the Office of the High Commissioner
shall be appointed by the High Commissioner” (para. 15 section a).

40 UNHCR, About UNHCR, History of UNHCR; see the resolutions 57/186, 52/104, 47/104, 42/108, 37/196,
32/68, 2957 (XXVII), 2294 (XXII), 1783 (XVII), 1165 (XII) and 727 (VIII) adopted by the UNGA on the Con-
tinuation of the Office of the United Nations High Commissioner for Refugees for five years at a time. The prolon-
gations of the mandate of the UNHCR were made based on statements included in paragraphs 5 (“The General
Assembly shall review, not later than at its eighth regular session, the arrangements for the Office of the High
Commissioner with a view to determining whether the Office should be continued beyond 31 December 1953”)
and 13 of the Statute (“The terms of appointment of the High Commissioner shall be proposed by the Secretary-
General and approved by the General Assembly”).



Nations General Assembly decided to prolong the mandate of the UNHCR to continue “until

the refugee problem is solved”.*!

According to the Statute, the work of the High Commissioner should be non-political, human-
itarian and social in character (paragraph 2) and follow the policy directives given to it by the
General Assembly or the UN Economic and Social Council (ECOSOC)*? (para. 3). The detailed
functions of the High Commissioner have been defined in paragraph 8 of the Statute and in
numerous resolutions adopted later on by both the General Assembly and the Economic and

Social Council.*?

The Statute stipulates that the High Commissioner shall, first and foremost,
promote conclusion and ratification of international refugee conventions (such as the Refugee
Convention and its Protocol), supervise their application and propose amendments thereto (sec-
tion a). The High Commissioner shall also promote the admission of refugees to the territories
of states (section d). In addition, the High Commissioner is expected to enter into special agree-
ments with governments to undertake measures which improve the situation of refugees and
reduce their number (section b). Furthermore, the High Commissioner is mandated to, among

other things, obtain information from states regarding the number and conditions of refugees in

their territories and the laws and regulations applicable to them there (section f).

The cooperation between the UNHCR and states has also been emphasized in the Refugee Con-
vention. Under Article 35(1) of the Refugee Convention, the state parties of the Refugee Con-
vention are obliged to cooperate with the UNHCR in the exercise of its functions and they shall
in particular facilitate its duty of supervising the application of the provisions of the Refugee
Convention. As the High Commissioner is expected to report its findings annually to the Gen-

eral Assembly through the ECOSOC (para. 11 of the Statute), the contracting states of the

4! See UNGA Resolution 58/153, para. 9 in which the General Assembly “[d]ecides to remove the temporal limi-
tation on the continuation of the Office of the High Commissioner contained in its resolution 57/186 and to con-
tinue the Office until the refugee problem is solved”.

42 The Economic and Social Council is one of the six main organs of the UN and is in charge of the progress in
the three aspects of sustainable development: economic, social and environmental. The UN Charter established
the ECOSOC back in 1945 and ever since the Council has been an important connector and coordinator between
the General Assembly and all the subsidiary bodies and UN entities dedicated to work towards sustainable devel-
opment. For more information on the ECOSOC, see United Nations Economic and Social Council, About Us.

43 UNHCR, Statute of the Office of the United Nations High Commissioner for Refugees with an Introductory Note
by the Office of the United Nations High Commissioner for Refugees (2010), p. 2. The resolutions can be found
from the UN Refugee Agency’s website UNHCR, United Nations General Assembly. Through such resolutions,
the General Assembly and ECOSOC have over the years expanded the UNHCR’s areas of responsibility to func-
tions and groups not covered by the original Statute: the UNHCR has been requested to provide international
protection also to stateless persons, internally displaced people and returnees (refugees who have returned home
voluntarily). Therefore, the competency of the UN Refugee Agency is nowadays considerably broader than at the
time its mandate was first given (UNHCR — Inter-Parliamentary Union, 4 guide to international refugee protection
and building state asylum system. Handbook for Parliamentarians N. 27, 2017, p. 42).
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Refugee Convention shall provide the Office of the High Commissioner with information and
statistical data regarding the implementation of the Refugee Convention and the condition of
refugees in their countries, as well as laws, regulations and decrees which are in force there and

concern refugees (Article 35(2)).4

However, the drafting parties of the 1951 Refugee Convention refused to grant the future inter-
national supervisory agency of the Convention any power to defend the realization of refugees’
rights in the states parties of the upcoming treaty. Instead, the UNHCR was given the general
authority to supervise the application of the Convention, leaving the states ultimately responsi-
ble for ensuring the compliant treatment of refugees.* In the absence of a specific monitoring
mechanism similar to the treaty bodies established for other United Nations human rights trea-
ties,*¢ the UNHCR has developed several ways to carry out its supervisory role of the Refugee
Convention.*’ The supervisory functions of the Agency largely accepted and indeed expected
by states parties include, inter alia, monitoring state practice and reporting on it, as well as
making representations to governments and other relevant actors on international protection
concerns and following up such interventions.*® As part of its advocacy role and supervisory

responsibilities, the UN Refugee Agency is also entitled to issue public statements and legal

44 The Protocol relating to the Status of Refugees also contains a corresponding text on the cooperation of the
national authorities with the UN in its Article 2.

45 Hathaway 2005, pp. 628, 992.

4 UNHCR - Inter-Parliamentary Union, 4 guide to international refugee protection and building state asylum
system. Handbook for Parliamentarians N. 27, 2017, p. 44; Takahashi 2002, p. 53. There are altogether ten human
rights treaty bodies that have been created to monitor the implementation of all the other major human rights
treaties: (i) the Human Rights Committee, (ii) the Committee on Economic, Social and Cultural Rights, (iii) the
Commiittee on the Elimination of Racial Discrimination, (iv) the Committee on the Elimination of Discrimination
against Women, (v) the Committee against Torture, (vi) the Subcommittee on Prevention of Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment, (vii) the Committee on the Rights of the Child (presented
in more detail in section 2.1.2 “Convention on the Rights of the Child and Committee on the Rights of the Child”
of this study), (viii) the Committee on the Protection of the Rights of All Migrant Workers and Members of their
Families, (ix) the Committee on the Rights of Persons with Disabilities, and (x) the Committee on Enforced Dis-
appearances. These committees are independent expert bodies that promote interstate accountability by reviewing
periodic reports submitted to them by states (expect the Subcommittee on Prevention of Torture). In addition, eight
of the committees also have the mandate to consider complaints from aggrieved individuals (OHCHR, Treaty
Bodies, What treaty bodies do). The lack of such committee acting as an agent for enforcing the rights established
under the Refugee Convention has thus been considered “a failure of the international community” (Hathaway
2005, pp. 13, 628).

47 UNHCR - Inter-Parliamentary Union, 4 guide to international refugee protection and building state asylum
system. Handbook for Parliamentarians N. 27, 2017, p. 44.

4 The UNHCR has the right to intervene, submit its observations and advise national authorities in asylum or
refugee status determination procedures. The UNHCR also provides guidance and comments for governments and
parliaments on draft legislation and administrative decrees which affect refugees and asylum seekers. Thus, despite
the limitations of the Agency’s legal mandate, there is no doubting the vital role of the UNHCR in promoting
respect for the rights of refugees in the world. See Feller — Tiirk — Nicholson 2003, pp. 668—669; Tiirk 2013, pp.
50-52.
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positions on international refugee law matters, which leads us to the official guidance published

by this UN Agency on the proper application of the provisions of the Refugee Convention.*

One of the documents issued by the UNHCR to guide states parties’ government officials,
judges and practitioners is the “Handbook on Procedures and Criteria for Determining Refugee
Status under the 1951 Convention and the 1967 Protocol relating to the Status of Refugees”
(further referred to as the Handbook).>° First issued in 1979, the Handbook has ever since been
used as an important source of soft law®! in several court decisions.’> The UHCR also issues
authoritative guidance on topical questions in refugee law via its “Guidelines on International

”33 and other policy documentation®*, and intervenes and makes submissions to

Protection
quasi-judicial institutions and courts through its amicus curiae briefs, statements and letters.>
Regarding children, the UNHCR has published various guidance, but the most significant UN-
HCR documents to be studied here that address the best interests of the child in the context of
refugee status determination are the “2021 UNHCR Best Interests Procedure (BIP) Guidelines:
Assessing and Determining the Best Interests of the Child” and “Guidelines on International
Protection No. 8: Child Asylum Claims under Articles 1(A)2 and 1(F) of the 1951 Convention

and/or 1967 Protocol relating to the Status of Refugees” from 2009.%

49 See Tiirk 2013, p. 52; Feller — Tiirk — Nicholson 2003, p. 669.

S0 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status and Guidelines on Interna-
tional Protection Under the 1951 Convention and the 1967 Protocol Relating to the Status of Refugees (hereafter
“Handbook ™) (2019), p. 9.

5! The term “soft law” refers to quasi-legal instruments, such as declarations, guidelines, decisions and resolutions
of international organizations, that possess no legal force and have therefore non-binding effect on states regarding
the matters they address (see Druzin 2016). However, soft law principles and rules are usually followed by states
in practice, but the application of these sources may not be widespread or consistent enough to establish their status
as customary international law or as general principles of law (Doebbler 2018, “soft law” on p. 488). The use of
the concept of soft law aims to distinguish its rules from the classic rules of international law, the binding legal
regulations and obligations known as “hard law” (Bouchet-Saulnier 2015).

52 Tiirk 2013, pp. 52-53. For courts’ decisions, see, for example, United Kingdom House of Lords, Opinions of
the Lords of Appeal for Judgment in the Cause R v Asfaw (Appellant) (On Appeal from the Court of Appeal (Crim-
inal Division)) (2008), para. 13; United States Supreme Court, INS v. Cardoza-Fonseca (1987), footnote 22; Fed-
eral Court of Australia, Rezaei v Minister for Immigration and Multicultural Affairs (2001), para. 50.

53 So far, the UNHCR has published thirteen Guidelines, which complement and update the Handbook and which
should be read in combination with it. From this series, Guidelines No. 8 on “Child Asylum Claims under Articles
1(A)2 and 1(F) of the 1951 Convention and/or 1967 Protocol relating to the Status of Refugees” are of particular
importance to this study.

54 To better protect and care for refugee children, the UNHCR adopted a global comprehensive “Policy on Refugee
Children” in 1993 to guide the work of the UNHCR staff (and, as hoped in the policy, also “the endeavours of
others concerned with refugee children, such as Governments”). The policy addresses the specific protection and
assistance needs of refugee children and sets the human rights of the child, in particular his or her best interests,
as one of the guiding principles.

55 Edwards 2013, p. 173; Feller — Tiirk — Nicholson 2003, p. 668.

%6 1t is important to note that the Guidelines on International Protection No. 8 have been primarily utilized in this
thesis, as they specifically and thoroughly address the best interests of the child in refugee status determination. In
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The UNHCR handbooks and guidelines constitute an important source of soft law on the evolv-
ing and dynamic interpretation and application of the Refugee Convention. However, as such
soft law instruments always represent statements on behalf of an agency that promotes refugee
rights with no power to enforce compliance, it is clear that there is no consensus on their legal
value in every case. Despite this, the official UNHCR documents are often the only sources
available to function as gap-fillers and provide guidance on the interpretation of otherwise
somewhat ambiguous or obscure provisions of the Convention. In addition, the UNHCR’s com-
petency to progressively develop international law and standards in relation to persons of con-
cern has been widely accepted by states, and the Agency’s advocacy function together with its
issuance of public statements are well recognized as key means of international protection.>’
As UNHCR policy documents represent advice from the experts of a UN organization to all
state parties uniformly and equitably, the study highly values them and follows their “soft en-
forcement” example on how the Convention should be interpreted and applied in states acting

in good faith and in respect of human rights.

The UNHCR’s governing body is the Executive Committee of the High Commissioner’s Pro-
gramme (UNHCR ExCom), established by the ECOSOC pursuant to paragraph 4 of the Stat-

ute.>® The Executive Committee has over 100 member states® «

with a demonstrated interest in,
and devotion to, the solution of the refugee problem”.®® The UNHCR ExCom is mainly respon-
sible for advising the High Commissioner on its international protection functions and for re-
viewing and approving all financial and administrative matters of the Agency.®! In order to
advance a common understanding of and further develop international refugee law, the Execu-

tive Committee also issues “Conclusions on International Protection” as a result of the consen-

sus reached in its discussions. These Conclusions are often consulted by governments,

contrast, the 2021 UNHCR BIP Guidelines extend beyond this scope, establishing a comprehensive case manage-
ment framework for asylum-seeking and refugee children. Consequently, the 2021 BIP Guidelines are referenced
to a limited extent in this study, only when they provide new or supplementary information on refugee status
determination and state obligations related to ensuring the best interests of the child in that process.

57 See Tiirk 2013, pp. 50-53.

8 To be more specific, the ECOSOC established first an Advisory Committee on Refugees in 1951 with its Reso-
lution 393 (XIII) B. The Advisory Committee was then reconstituted in 1955 to be known as the United Nations
Refugee Fund (UNREF) Executive Committee with ECOSOC Resolution 565 (XIX), adopted pursuant to the
General Assembly Resolution 832 (IX). Finally, the latter was replaced by the Executive Committee of the High
Commissioner’s Programme in 1958 in accordance with the General Assembly Resolution 1166 (XII) and
ECOSOC Resolution 672 (XXV).

3 UNHCR ExCom, Composition for the period October 2023—October 2024. All the member states meet annually
for the ExCom’s plenary session, but between annual sessions, the Standing Committee is convened for smaller
meetings to continue the work (UNHCR — Inter-Parliamentary Union, A guide fo international refugee protection
and building state asylum system. Handbook for Parliamentarians N. 27, 2017, p. 44).

80 UNGA Resolution 1166 (XII), para. 5.

6l See ibid., paras. 5(a)—(f) for the terms of reference to the UNHCR ExCom.
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ministries and parliamentarians in the process of law and policy development, but also national
and regional courts refer to them on a regular basis as they succeed in being persuasive, author-
itative soft law sources. Although not formally binding, the ExCom’s Conclusions are consid-
ered to offer international legal expertise on refugee matters and are therefore also used in this

study to support the comprehension on the Refugee Convention and its application.®?

2.1.2 Convention on the Rights of the Child and Committee on the Rights of the Child

Guarding the welfare of children for over 30 years, the United Nations Convention on the Rights
of the Child represents the first universal treaty in human rights history committed to the pro-
tection of childhood and the promotion of children’s rights.%® At the same time, it is also the
most universally accepted human rights treaty with 196 states having ratified it since its adop-
tion in 1989.%4 With its significant acceptance, the UNCRC bounds states to respect and enforce
nationally the most comprehensive description of children’s rights. The Convention can also be
characterized as the first international instrument in the world to grant children “a seat at the

table of international law” as it recognizes children to be individual rights-holders.%

The specific human rights treaty body offering its expertise in the interpretation of the Conven-
tion on the Rights of the Child and its protocols is the Committee on the Rights of the Child.
Established by the Convention in February 1991 “[f]or the purpose of examining the progress
made by States Parties in achieving the realization of the obligations undertaken in the present
Convention™®, the Committee consists of 18 independent human rights experts who have been

elected for a four-year term by the states parties to act as the members of the most authoritative

62 UNHCR - Inter-Parliamentary Union, A guide to international refugee protection and building state asylum
system. Handbook for Parliamentarians N. 27, 2017, pp. 32, 44, 255.

83 Fottrell 2000, p. 1. Although the UNCRC is an invaluable instrument in international child law, its legislative
history includes two declarations worth mentioning that at their time addressed the need to protect children: the
1924 Declaration of the Rights of the Child (also known as the Geneva Declaration), which was adopted by the
former League of Nations and which is considered the first international human rights document to expressly
acknowledge children’s rights, and the expanded 1959 Declaration of the Rights of the Child, which was pro-
claimed by the UNGA and included some additional principles. For a more thorough review of the history of
children’s rights, see OHCHR, Legislative History of the Convention on the Rights of the Child (2007).

%4 The United States of America is the only nation that has not ratified the UNCRC. For the status of ratifications,
see United Nations Treaty Collection, Status of Treaties, CHAPTER IV Human Rights, /1. Convention on the
Rights of the Child.

%5 See Pobjoy 2013, p. 136.

% Article 43 of the Convention on the Rights of the Child, para. 1 (“For the purpose of examining the progress
made by States Parties in achieving the realization of the obligations undertaken in the present Convention, there
shall be established a Committee on the Rights of the Child, which shall carry out the functions hereinafter pro-
vided”).

14



monitor of states” compliance with the UNCRC.5” In accordance with the guidelines set out in
Articles 44—45 of the Convention regarding the Committee’s functions, the CRC reviews re-
ports®® submitted to it by states parties on the measures adopted at national level to enforce the
implementation of children’s rights and makes suggestions and general recommendations on

the basis of the information received.®’

In addition to giving guidance on the implementation of the UNCRC on a state-by-state basis,
the general recommendations may also be introduced to all the states parties at once in the form
of so-called “general comments™.”® The general comments can be (i) official interpretations of
specific articles of the UNCRC, (ii) explanations of general issues related to the Convention,
such as reporting obligations, or (iii) recommendations on thematic issues related to children
the Committee finds important to address. General comments reflect the Committee’s experi-
ence from examining states parties’ reports and enhance the understanding of the rights of the

child in the UN framework.”!

Although considered non-legally binding, general comments constitute a legitimate soft law
source for reading the Convention as they represent the views of the most authoritative body

monitoring the Convention. Therefore, the interpretations made by the CRC on the articles of

7 According to paragraph 2 of Article 43 of the Convention on the Rights of the Child, “[t]he Committee shall
consist of eighteen experts of high moral standing and recognized competence in the field covered by this Con-
vention. The members of the Committee shall be elected by States Parties from among their nationals and shall
serve in their personal capacity, consideration being given to equitable geographical distribution, as well as to the
principal legal systems.” Paragraphs 3—5 of Article 43 describe the nominations of candidates and the conduct of
elections in more detail. Paragraph 6 states that “[t]he members of the Committee shall be elected for a term of
four years” and that “[t]hey shall be eligible for re-election if renominated” with the exception that “[t]he term of
five of the members elected at the first election shall expire at the end of two years; immediately after the first
election, the names of these five members shall be chosen by lot by the Chairman of the meeting”. The last para-
graphs 7—12 of Article 43 concern the replacement of a Committee member (para. 7), the rules of procedure (para.
8), the election of the Committee’s officers (para. 9), the place and duration of the Committee’s annual meetings
(para. 10), the provision of staff and facilities (para. 11) and the emoluments of the Committee members (para.
12).

8 According to the first paragraph of Article 44, “States Parties undertake to submit to the Committee, through
the Secretary-General of the United Nations, reports on the measures they have adopted which give effect to the
rights recognized [in the Convention] and on the progress made on the enjoyment of those rights (a) [w]ithin two
years of the entry into force of the Convention for the State Party concerned; (b) [t]hereafter every five years”.
Paragraphs 2 and 3 of the same Article further address the contents of these reports, and in case the CRC is in need
of more information on the implementation of the Convention, it may request it from states parties pursuant to
paragraph 4. Furthermore, paragraph 6 of Article 44 requires states parties to “make their reports widely available
to the public in their own countries”.

% Section (d) of Article 45 states that “[t]he Committee may make suggestions and general recommendations
based on information received pursuant to articles 44 and 45 of the present Convention. Such suggestions and
general recommendations shall be transmitted to any State Party concerned and reported to the General Assembly,
together with comments, if any, from States Parties”. See also OHCHR, Committee on the Rights of the Child,
Introduction to the Committee.

70 OHCHR, Committee on the Rights of the Child, General Comments.

" Verheyde — Goedertier 2006, pp. 39-40; OHCHR, Treaty Bodies, General Comments.
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the Convention should play a key role in clarifying the scope and state obligations arising from
the rights enshrined.”> Among the 26 general comments adopted by the CRC to date,’? the Gen-
eral comment No. 14 from 2013 on the right of the child to have his or her best interests taken
as a primary consideration will provide particularly crucial assistance in this study for deter-
mining the elements of the best interests of the child.”* Other general comments are also refer-

enced as needed.

2.2 Rules of Interpretation

2.2.1 General Rules of Treaty Interpretation

The fundamental framework for the interpretation of all international treaties can be found in
Articles 31-33 of the Vienna Convention on the Law of Treaties (VCLT). The 1969 VCLT, “a
treaty on treaties”, is one of the most significant agreements created under the flag of the United
Nations. In addition to codifying the rules on the interpretation of treaties, it establishes the
norms governing everything related to making treaties between the states from the conclusion
and entry into force of a treaty to the termination or suspension of the operation of a treaty.
However, the VCLT together with its set of interpretation rules can seldom be applied as a
series of provisions of an international agreement since the Articles of the VCLT are only bind-
ing on the 116 states parties to the convention and have no retroactive effect.”® Instead, the rules
laid down in the VCLT are certainly applied in their capacity as customary international law

between states since both states’® themselves and international courts and tribunals’’ seem to

2 See Verheyde — Goedertier 2006, pp. 40-41.

73 OHCHR, Committee on the Rights of the Child, General Comments.

74 The issuance of the CRC’s General Comment on the matter took over two decades, which can be understood as
an indication of the complex and challenging aspects related to the matter (Cantwell 2016, p. 64), but also as a
sign of a careful review on the current state of the best interests of the child in international law. Therefore, the
General Comment has been referenced in many recent publications as a relevant legal analysis to be embraced:
see, for example, Ruggiero 2022, pp. 24-26; Beltman et al. 2016, pp. 677-678.

5 Article 4 of the VCLT states that “the Convention applies only to treaties which are concluded by States after
the entry into force of the present Convention with regard to such States”.

76 See e.g.: the International Court of Justice, Case concerning sovereignty over Pulau Ligitan and Pulau Sipadan
(2002), para. 37; the International Court of Justice, Case concerning Kasikili/Sedudu Island (1999), para. 18; and
the Permanent Court of Arbitration, Dispute Concerning Access to Information Under Article 9 of the OSPAR
Convention (2003), para. 81. For more examples, see footnote 20 in Linderfalk 2007.

77 See e.g.: the International Court of Justice, Case concerning application of the Convention on the Prevention
and Punishment of the Crime of Genocide (2007), para. 160; the European Court of Human Rights, Grand Cham-
ber Decision as to the Admissibility of Application no. 52207/99 (2001), para. 55; the Appellate Body of the World
Trade Organization, Japan — Taxes on Alcoholic Beverages (1996), pp. 10-12; and the Iran-United States Claims
Tribunal, Case No. A/18 (1984), para. 31. For more examples, see footnote 22 in Linderfalk 2007.
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agree on the identical nature of the aforementioned VCLT Articles 31-33 with the rules of

treaty interpretation recognized as state practice.’®

When defining the scope and content of both the UNCRC and the Refugee Convention, the
relevant guidelines to consider are contained in Article 31 of the VCLT. According to the so-
called “general rule of interpretation” found in its first paragraph, “[a] treaty shall be interpreted
in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose”. The interpretation of treaties thus en-
compasses three types of interpretation: (i) literal, which stresses the words ordinary meaning,
(i1) systematic, which emphasizes the context of the treaty, and (iii) teleological, which gives
weight to the object and purpose of the treaty.” In other words, any valid interpretation of a
treaty in the field of international law should take into account not only the words used in the
treaty, but also the intention of the parties when drafting it and the aims of the agreement in

question.°

In the context of the UNCRC, the purpose of the treaty to be construed from the Preamble of
the Convention and to be given weight to in the interpretation of the treaty is safeguarding the
human rights of children throughout the world. At the same time, the existence of the UNCRC
confirms the need to extend particular legal protection and care to the children.®! The object of
the Refugee Convention, then again, lies in protecting refugees globally through states’ coop-
eration and guaranteeing all refugees the widest possible exercise of the fundamental rights and

freedoms®? as recognized in both the Charter of the United Nations (1945) and the Universal

78 Linderfalk 2007, pp. 6-7; Klabbers 2010, p. 24.

7 Sepulveda et al. 2004, p. 47.

8 Shaw 2017, p. 707.

81 The Preamble mentions that states parties have agreed on the Convention on the Rights of the Child “[c]onsid-
ering that - - recognition of the inherent dignity and of the equal and inalienable rights of all members of the human
family is the foundation of freedom, justice and peace in the world”. The Preamble also mentions other instruments
where “the need to extend particular care to the child has been stated”. Children’s need for particular legal protec-
tion and care is also referenced in Preamble stating that states parties bear “in mind that, as indicated in the Dec-
laration of the Rights of the Child, “the child, by reason of his physical and mental immaturity, needs special
safeguards and care, including appropriate legal protection, before as well as after birth™”.

82 The Preamble of the Refugee Convention states that the contracting parties have agreed on the Convention
“[c]onsidering that the United Nations has - - manifested its profound concern for refugees and endeavoured to
assure refugees the widest possible exercise of [the] fundamental rights and freedoms”. In addition, states have
considered in the Preamble “that it is desirable to revise and consolidate previous international agreements relating
to the status of refugees and to extend the scope of and the protection accorded by such instruments by means of
a new agreement”. The need for states’ cooperation has been affirmed in the following part of Preamble, reading
“[cJonsidering that the grant of asylum may place unduly heavy burdens on certain countries, and that a satisfactory
solution of a problem of which the United Nations has recognized the international scope and nature cannot there-
fore be achieved without international co-operation”.
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Declaration of Human Rights (1948).3° These goals are aimed at by implementing the express
rights of refugees established in the Refugee Convention and the state responsibilities stemming
from them. Altogether, the object and purpose of both of these Conventions can be summed up

to be the protection of human beings and their rights.

The second paragraph of the VCLT Article 31 instructs other agreements and instruments re-
lated to the treaty to be taken into account in the interpretation in addition to the text of the
treaty (including its Preamble and annexes). In the case of the UNCRC, three optional protocols
have been anchored to the Convention: the Optional Protocol to the Convention on the Rights
of the Child on the sale of children, child prostitution and child pornography (2000), the Op-
tional Protocol to the Convention on the Rights of the Child on the involvement of children in
armed conflict (2000) and the Optional Protocol to the Convention on the Rights of the Child
on a communications procedure (2011). On the contrary, the Refugee Convention has been
supplemented with only one protocol: the Protocol relating to the Status of Refugees from 1967,
which removes the temporal and geographical restrictions set for obtaining the refugee status
in the original Convention, extending the application of the Convention’s definition of a “refu-
gee” to protect universally each person fleeing conflict and persecution. Other agreements made
between the states parties in connection with the conclusion of the treaty and thus to be taken
into account in the interpretation of the document include the Final Act of the conference which
adopted the Refugee Convention.®* States parties’ commitments taken in it may therefore be

invoked to interpret the official text of the Convention.3

Furthermore, Article 31(3) adds that any subsequent agreement between the parties regarding
the interpretation of the treaty or the application of its provisions (lit. a), any subsequent practice
in the application of the treaty which establishes the agreement of the parties regarding its in-
terpretation (lit. b) and any relevant rules of international law applicable in the relations between

the parties of the treaty (lit. ¢) shall also be taken into account in the interpretation. This draws

8 The UN Charter affirms in its Article 1(3) that one of the purposes of the United Nations is “[t]o achieve inter-
national co-operation in - - promoting and encouraging respect for human rights and for fundamental freedoms for
all”. The source of UN member states’ express pledge to promote these rights and freedoms is found in Articles
55 and 56: Article 55 states that the UN shall promote “universal respect for, and observance of, human rights and
fundamental freedoms for all” (section c¢) and Article 56 continues that “[a]ll Members pledge themselves to take
joint and separate action in co-operation with the Organization for the achievement of the purposes set forth in
Article 55”. The Universal Declaration of Human Rights contains the same pledge in its Preamble: “Member States
have pledged themselves to achieve, in cooperation with the United Nations, the promotion of universal respect
for and observance of human rights and fundamental freedoms”.

8 Final Act of the United Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons.
8 Hathaway 2005, p. 53.
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attention to numerous guidelines and handbooks issued by the official interpreters of the Con-
ventions presented earlier in section 2.1 of this study. In relation to the interpretation of the
Refugee Convention, subsequent agreements between the parties to be taken into consideration
also include the Declaration of States Parties to the 1951 Convention and or its 1967 Protocol
relating to the Status of Refugees, which contains the acknowledgments and affirmations made

by all states parties on the fiftieth anniversary of the Refugee Convention in 2001.

The fourth paragraph of the same Article 31 describes that “[a] special meaning shall be given
to a term if it is established that the parties so intended”. Thus, an exception to the interpretation
giving wordings their ordinary meaning is possible based on concrete proof, but the starting
point of interpretation shall be to focus on the ordinary meaning of terms. It should also be
noticed that in order to confirm the meaning of the Conventions’ terms otherwise left “ambig-
uous or obscure”, Article 32 of the VCLT states that in such case the supplementary means of
interpretation such as the preparatory work of the treaty and the circumstances of its conclusion
may be consulted. Same applies if the application of the general rule of interpretation “leads to
a result which is manifestly absurd or unreasonable”. In this study, interest is, indeed, paid also
to the preparatory work of both the UNCRC and the Refugee Convention to elucidate the mean-
ing and goals of their provisions. The analysis of the historical intentions of the drafters is,
however, tempered by the guideline established in the practice of the International Court of
Justice: treaties must be interpreted and applied within the framework of the prevailing legal
system rather than being part of the legal system in force the at the time of adopting the text.

Hence, an interpretation contrary to the travaux préparatoires may be justifiably correct.?®

Article 33 of the VCLT, which is the last interpretive rule set forth in the Convention, addresses
the interpretation of treaties authenticated in two or more languages: according to its first para-
graph, a treaty is equally authoritative in each of its official languages unless the treaty itself
provides otherwise or the parties have agreed on prevalence of a particular text in case of di-
vergence.?” With this in mind, “the terms of the treaty are presumed to have the same meaning
in each authentic text” (Article 33(3)) and following the rule of interpretation laid down in the
fourth paragraph, a difference of meaning emerged in comparing the authentic texts shall be
removed by applying the rules of treaty interpretation established in Articles 31 and 32 of the

VCLT (except in situations where a particular language version of the treaty prevails over

8 Sepuilveda et al. 2004, p. 48.
87 In addition, other than authenticated language versions of the treaty text shall be considered authentic if the
treaty so provides or the parties so agree (Article 33(2)).
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others). If these Articles do not resolve the discrepancy, the fourth paragraph continues to pro-
vide that then the meaning which best reconciles the texts considering the object and purpose
of the treaty will be adopted. However, as stated in the introduction of this study, the only
versions of the Conventions interpreted here are the English ones. This leaves all linguistic

comparison out of the scope of this research.

2.2.2 Special Interpretative Techniques Characteristic to Human Rights

Children’s rights and refugee law do not operate in isolation but are both understood to be part
of international human rights law. Built upon the principles enshrined in the Universal Decla-
ration of Human Rights, the Convention on the Rights of the Child sets forth the human rights
specifically recognized for children.®® The Refugee Convention, in contrast, is understood to be
a “remedial or palliative branch of human rights law” with its specific purpose being ensuring

the basic rights of those whose rights have not been protected in their own country.®

Besides the traditional rules of the VCLT not being unequivocal, the interpretation of human
rights treaties requires also that their specific characteristics® are taken into account and thus
their interpretation should always be subject to some special techniques.”! The first one of these
interpretative techniques to be applied in this study, the principle of effectiveness, requires an
interpreter to read human rights provisions so that they are also significant in real life with an
actual impact on peoples’ lives, rather than being merely theoretical or illusory.”? Therefore,
the application of the effectiveness rule requires all the terms of the UNCRC and the Refugee

Convention to be interpreted in a way that makes their safeguards practical.”

The second special interpretive approach characteristic for the practice of human rights treaty
bodies and international courts interpreting human rights treaties is the evolutive interpretation.
Also known as dynamic or evolutionary interpretation, this method reminds the interpreter to

give a treaty the character of a living instrument and to interpret its terms accordingly by taking

88 See Alston 1994, p. 1.

% Hathaway 2005, p. 5.

0 Human rights treaties’ “special characteristics” include their nature as instruments the parties of which do not
have individual interests but only a common one. Thus, there is no reciprocal exchange of rights under such trea-
ties. Other aspects distinguishing human rights treaties from the rest of international agreements are their capacity
to protect the rights of individuals who do not themselves make parties to these documents, and to bind states to
various obligations towards each person within their jurisdiction and not towards other contracting states. For
further information on the specific object and purpose of human rights treaties, see Sepulveda et al. 2004, p. 48.
ol Sepulveda et al. 2004, p. 47.

92 Moeckli 2016, pp. 7-8.

93 Sepulveda et al. 2004, p. 49.
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into account the developments made in law and society. This way, the interpretation also in the

contexts of the UNCRC and the Refugee Convention is more protective of individuals.®*

The third and final rule of interpretation applied in the study of the UNCRC and the Refugee
Convention is the rule of autonomous interpretation.”® In the Case of the Mayagna (Sumo) Awas
Tingni Community v. Nicaragua, the Inter-American Court of Human Rights has explained the
autonomous interpretation to imply that the terms of international human rights treaties have
autonomous meanings, which signifies that their terms cannot be interpreted as they would be
in accordance with national laws of a state party. On the close relationship of the autonomous
interpretation with the evolutive interpretation technique, the Court added that as human rights
treaties are live instruments, their terms should be adaptable to the societal developments and
no article should be construed to limit the enjoyment or exercise of any rights or freedoms
recognized in domestic laws of a state party or in other treaties to which the state is a party.”®
In addition to the Inter-American Court of Human Rights, the European Court of Human Rights
has also emphasized the importance of giving an autonomous meaning to the terms of European

human rights law in its interpretation.®’

94 Moeckli 2016, p. 8-9; Sepulveda et al. 2004, p. 50.

% Sepulveda et al. 2004, pp. 50-51.

% Inter-American Court of Human Rights, Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua
(2001), paras. 146—147.

97 See McBride 2021, p. 10 and the European Court of Human Rights, Case of Anheuser-Busch Inc. v. Portugal
(2007), para. 63. For more information on the autonomous interpretation by the European Court of Human Rights,
see Trykhlib — Lemak 2022.
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3 Refugee Status Determination

3.1 Criteria for Determining Refugee Status

A child qualifies as a refugee under the Refugee Convention immediately after meeting the
criteria outlined in the definition. Therefore, recognizing a child’s refugee status does not create
their status but rather acknowledges it.”® The Convention’s provisions for defining a refugee
are divided into three parts: “inclusion”, “cessation” and “exclusion” clauses. The inclusion
clauses (Articles 1 A (1)~(2) and 1 B, which completes Article 1 A (2)) establish the require-
ments that an individual must meet to qualify as a refugee, serving as the positive foundation
for refugee status determination. Conversely, the cessation and exclusion clauses have a nega-
tive function. The cessation clauses (Articles 1 C (1) to (6)) delineate the circumstances in
which a refugee loses their refugee status.”® They are rooted in the idea that international pro-
tection granted to a person should cease when it is no longer needed or justified. Thus, a per-
son’s status as a refugee is retained unless they fall under one of the cessation clauses. The
exclusion clauses (Articles 1 D, E and F), then again, specify the conditions under which an
individual is excluded from the protection of the Refugee Convention, even if they meet the

positive criteria set by the inclusion clauses.!

Article 1 A (1)!°! of the inclusion clauses addresses statutory refugees, referring to individuals
recognized as refugees under international agreements predating the Convention. However,
these agreements have largely become irrelevant, making a detailed discussion of them imprac-
tical. Therefore, the general definition of a refugee contained in Article 1 A (2) is the most
relevant when determining the refugee status of a child.'? As presented in the introduction of

this study, it establishes refugee as someone who “owing to well-founded fear of being

% UNHCR, Handbook (2019), para. 28.

% To put it shortly, Article 1 C states that the Convention shall cease to apply to a person that, (1) has voluntarily
re-availed himself of the protection of the country of his nationality; (2) has voluntarily reacquired his nationality;
(3) has acquired a new nationality, and enjoys the protection of the country of his new nationality; (4) has volun-
tarily re-established himself in the country which he left or outside which he remained owing to fear of persecution;
(5) can no longer continue to refuse to avail himself of the protection of the country of his nationality; or (6) is
able to return to the country of his former habitual residence.

100 UNHCR, Handbook (2019), paras. 30-31, 111-112.

101 According to Article 1 A (1), the term "refugee" shall apply to any person who: “(1) [h]as been considered a
refugee under the Arrangements of 12 May 1926 and 30 June 1928 or under the Conventions of 28 October 1933
and 10 February 1938, the Protocol of 14 September 1939 or the Constitution of the International Refugee Organ-
ization”. In addition, the Article states that the “[d]ecisions of non-eligibility taken by the International Refugee
Organization during the period of its activities shall not prevent the status of refugee being accorded to persons
who fulfil the conditions of [Article 1 A (2)]”.

102 UNHCR, Handbook (2019), paras. 32-34.
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persecuted for reasons of race, religion, nationality, membership of a particular social group or
political opinion, is outside the country of his nationality and is unable or, owing to such fear,
is unwilling to avail himself of the protection of that country; or who, not having a nationality
and being outside the country of his former habitual residence - -, is unable or, owing to such

fear, is unwilling to return to it”. These criteria for refugee status are briefly elaborated below.

The phrase “well-founded fear of being persecuted” is central part of the definition. As fear is
a subjective experience, determining refugee status mainly involves assessing the statements
made by the applicant rather than judging the conditions in their country of origin. However,
qualifying fear as “well-founded” includes both subjective and objective aspects: it indicates
that refugee status is not solely determined by the individual’s mindset but also requires objec-

tive substantiation of their circumstances.!?3

For the subjective element, it is crucial to assess
the applicant’s personality and credibility, along with scrutinizing their personal and familial
history, membership in a specific racial, religious, national, social, or political group, their in-
terpretation of the situation, and their personal experiences. In terms of the objective element,
the applicant’s statements must be assessed within the context of the conditions in their country
of origin. Generally, the applicant’s fear is deemed well-founded if they can reasonably prove,
that remaining in their country has become intolerable due to reasons specified in the refugee

definition, or that returning there would be similarly intolerable.!

Arising from the expression “owing to well-founded fear of being persecuted”, the above-de-
scribed fear must be the primary reason for seeking asylum. “Fear” encompasses both individ-
uals who have been subject to persecution and individuals who seek asylum to evade the threat
of persecution.!% For “persecution”, there exists no definition universally agreed upon. None-
theless, it can be deduced from Article 33'% of the Refugee Convention that any threat to life
or freedom of the person based on race, religion, nationality, political opinion or membership

of a particular social group constitutes persecution. In addition, determining what constitutes

103 Tbid., paras. 37-38.

104 Tbid., paras. 40-42.

105 Ibid., paras. 41, 45.

106 Article 33 includes the core principle of non-refoulement. In accordance with paragraph 1 of this prohibition or
expulsion or return (“refoulement”) under the Convention, “[n]Jo Contracting State shall expel or return (“re-
fouler”) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a particular social group or political opin-
ion”. Paragraph 2 provides that “[t]he benefit of the - - provision may not, however, be claimed by a refugee whom
there are reasonable grounds for regarding as a danger to the security of the country in which he is, or who, having
been convicted by a final judgement of a particularly serious crime, constitutes a danger to the community of that
country”. For more information on the principle, see OHCHR, Technical note: The principle of non-refoulement
under international human rights law (2018).
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persecution relies on the specific details of each case. Persecution may entail severe violations
of human rights, as well as other forms of significant harm or unbearable situations, evaluated
in consideration of the views, emotions, and psychological state of the asylum seeker. In certain
instances, discrimination can also constitute persecution when the anticipated or experienced

treatment results in substantially harmful outcomes for the applicant.!

The refugee definition recognizes both state and non-state actors of persecution.!’® The reason
for the well-founded fear of persecution by such actor must be at least one of the grounds listed
in Article 1 A (2): race, religion, nationality, membership of a particular social group or political
opinion. From these grounds, “race” should be interpreted broadly to include discrimination of
various ethnic groups.!? Persecution based on “religion” can manifest in many forms, such as
imposing significant discriminatory measures on individuals for practicing their religion or be-
ing part of a specific religious community. The persecution ground “nationality” should not
solely be interpreted as “citizenship” as it also encompasses belonging to an ethnic or linguistic
group and may involve hostile attitudes and actions directed towards such minorities.!!? A “par-
ticular social group” typically consists of individuals who share similar backgrounds, customs,
or social standings. Membership in such a group may be the cause of persecution due to distrust
in the group’s allegiance to the government, or because the political beliefs, history or economic
involvement of its members, or the mere existence of the group itself, is seen as a hindrance to
government policies.!!! As regards the last ground, an applicant may demonstrate a fear of per-
secution due to his or her political opinions that differ from those of the government and are
therefore not accepted by the authorities. This requires that such views have either been noticed

by the authorities or are ascribed to the applicant by them.!!2

It should be noted that the applicants themselves might not always realize which specific rea-
sons under the Refugee Convention are behind their fear of persecution. However, it is not their
responsibility to specify these grounds in detail. Instead, it is the duty of the examiner conduct-

ing the refugee status determination to investigate the facts, assess the grounds for the feared

107 UNHCR, Handbook (2019), paras. 51-52, 54; UNHCR, Guidelines on International Protection No. 7: The
Application of Article 14(2) of the 1951 Convention and/or 1967 Protocol Relating to the Status of Refugees to
Victims of Trafficking and Persons at Risk of Being Trafficked (2006), para. 14.

108 UNHCR, Guidelines on International Protection No. 1: Gender-Related Persecution within the context of Ar-
ticle 1(A)2 of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees (2002), para. 19.
109 UNHCR, Handbook (2019), paras. 66, 68.

110 Ibid., paras. 72, 74.

1 bid., paras. 77-78.

112 Ibid., para. 80
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persecution, and ensure their alignment with the definition of the Refugee Convention. Addi-
tionally, persecution grounds often overlap, with multiple factors affecting one individual. For
instance, a political opponent of the government of the country of origin might also belong to a

religious or national group, which can be relevant in evaluating their well-founded fear.'!?

The persons excluded from refugee status can be categorized into three groups: firstly, those
already under United Nations protection or assistance (Article 1 D); secondly, those not deemed
to require international protection (Article 1 E); and thirdly, those considered undeserving of
international protection (Article 1 F).!!* In practice, Article 1 D'!'> mainly pertains to a specific
subset of refugees, namely Palestinians displaced due to the 1948 or 1967 Arab-Israeli conflicts,
who receive aid from the United Nations Relief and Works Agency for Palestine Refugees in
the Near East (UNRWA).!1¢ Article 1 E,'!” then again, excludes from refugee status individuals
who already enjoy more extensive protection than what the Refugee Convention offers in a
country other than their country of origin where they have established regular or permanent

residency and hold a status comparable to citizenship.!!®

The exclusion clauses in Article 1 F are the most relevant in majority of the refugee status
determinations of children. It stipulates that the Refugee Convention “shall not apply to any
person with respect to whom there are serious reasons for considering that: (a) [h]e has com-
mitted a crime against peace, a war crime, or a crime against humanity, as defined in the inter-
national instruments drawn up to make provision in respect of such crimes; (b) [h]e has com-

mitted a serious non-political crime outside the country of refuge prior to his admission to that

113 Tbid., paras. 66-67.

114 Ibid., para. 140.

115 Article 1 D paragraph 1 orders that “[the Refugee] Convention shall not apply to persons who are at present
receiving from organs or agencies of the United Nations other than the United Nations High Commissioner for
Refugees protection or assistance”. However, paragraph 2 mentions that “[w]hen such protection or assistance has
ceased for any reason, without the position of such persons being definitively settled in accordance with the rele-
vant resolutions adopted by the General Assembly of the United Nations, these persons shall ipso facto be entitled
to the benefits of [the Refugee] Convention”.

116 UNHCR, Revised Note on the Applicability of Article 1D of the 1951 Convention relating to the Status of
Refugees to Palestinian Refugees (2009), para. 1. However, as advised by the Revised Note’s paragraph 2, this
should not be understood to imply that Palestinian refugees can never receive international protection under the
inclusion criteria of the Refugee Convention: in accordance with paragraph 2 of Article 1 D, if UNRWA’s protec-
tion has ended (and Articles 1 C, 1 E and 1 F are not applicable), the person in question qualifies for the benefits
of the Refugee Convention in case his or her position has not been definitively settled in accordance with the
relevant resolutions adopted by the UNGA.

17 Article 1 E demands that “[the Refugee] Convention shall not apply to a person who is recognized by the
competent authorities of the country in which he has taken residence as having the rights and obligations which
are attached to the possession of the nationality of that country”.

18 UNHCR, Background Note on the Application of the Exclusion Clauses: Article IF of the 1951 Convention
relating to the Status of Refugees (2003), para. 9.
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country as a refugee; (c) [h]e has been guilty of acts contrary to the purposes and principles of
the United Nations”. The authority for determining the applicability of these exclusion clauses
lies with the state where the applicant is seeking recognition of their refugee status. To invoke
Article 1 F, it suffices to demonstrate “serious reasons for considering” that one of the acts
outlined in the provision has been committed. Hence, formal evidence of past criminal prose-
cution is not necessary. Nevertheless, given the significant implications of exclusion for the

individual involved, a restrictive interpretation of these clauses is essential.'"®

Among the numerous international instruments providing direction on the scope of the “crimes
against peace, war crimes and crimes against humanity” mentioned in Article 1 F (a),'?° the
most detailed definitions for these crimes are contained in the 1945 Charter of the International
Military Tribunal (annexed to the “London Agreement™).!?! According to Article 6 (a) of the
Charter, crimes against peace include “planning, preparation, initiation or waging of a war of
aggression, or a war in violation of international treaties, agreements or assurances, or partici-
pation in a common plan or conspiracy for the accomplishment of any of the foregoing”. War
crimes, then again, are considered to be “violations of the laws or customs of war”, covering
acts such as “murder, ill-treatment or deportation to slave labour or for any other purpose, of
civilian population of or in occupied territory, murder or ill-treatment of prisoners of war or
persons on the seas, killing of hostages, plunder of public or private property, wanton destruc-
tion of cities, towns or villages, or devastation not justified by military necessity” (Article 6
(b)). And lastly, Article 6 (c) establishes “murder, extermination, enslavement, deportation and
other inhumane acts committed against any civilian population, before or during the war; or
persecutions on political, racial or religious grounds in execution of or in connection with any
crime within the jurisdiction of the Tribunal, whether or not in violation of the domestic law of

the country where perpetrated” as crimes against humanity.

Article 1 F (b) excludes those who have committed “a serious non-political crime”. This clas-
sification excludes minor offenses and actions that impede the lawful exercise of human rights.
The assessment of the seriousness of a specific offence should be based on international stand-

ards, with the following aspects to be considered: the type of crime, the actual harm caused, the

9 UNHCR, Handbook (2019), para. 149. See also UNHCR ExCom, Conclusion on the Provision of International
Protection Including Through Complementary Forms of Protection No. 103 (LVI) - 2005, para. (d).

120 UNHCR, Guidelines on International Protection No. 5: Application of the Exclusion Clauses: Article 1F of the
1951 Convention relating to the Status of Refugees (2003), para. 10. For a complete list of such international
instruments, see Annex VI of the UNHCR, Handbook (2019).

2L UNHCR, Handbook (2019), para. 150.
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legal procedures employed for prosecuting the crime, the severity of the punishment, and
whether the majority of jurisdictions would regard it as a serious offense. Consequently, crimes
such as murder and armed robbery are considered serious offences, but petty theft is not. Addi-
tionally, in order to be excluded from refugee status, such serious crime must have been com-
mitted outside the country of refuge prior to the person’s admission to that country as a refugee
and must be deemed “non-political”, meaning that other motives such as personal interests or

financial gain are the primary focus of the crime.!?

Lastly, Article 1 F (c) is designed to broadly encompass actions contrary to the purposes and
principles of the United Nations that may not be entirely addressed in the first two exclusion
clauses of the article. The purposes and principles of the UN have been determined in the Pre-
amble, Article 1!} and Article 2! of the UN Charter. They articulate fundamental values that
should regulate the interactions among member states and with the international community at
large. This suggests that, for a person to have engaged in actions against these principles, they
must have held a position of authority within a member state and played a significant role in
enabling their state to contravene these values. However, there are scarcely any precedents on

the application of this clause. Given its broad nature, its application should also be cautious.!?

3.2 Children as Asylum Applicants

A few words should be said about the position of children as asylum applicants in the refugee
status determination. In general, the unique conditions of children seeking asylum through in-
dependent refugee status applications are not thoroughly comprehended, and children continue

to be overlooked in national refugee status determination processes. A refugee status claim of

122 UNHCR, Guidelines on International Protection No. 5 (2003), paras. 14-15.

123 To put it shortly, Article 1 of the UN Charter states that the purposes of the UN are: “1. [t]o maintain interna-
tional peace and security”; “2. [t]o develop friendly relations among nations based on respect for the principle of
equal rights and self-determination of peoples, and to take other appropriate measures to strengthen universal
peace”; “3. [t]o achieve international co-operation in solving international problems of an economic, social, cul-
tural, or humanitarian character, and in promoting and encouraging respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language, or religion”; and “4. [t]o be a centre for harmonizing
the actions of nations in the attainment of these common ends”.

124 In summary, Article 2 mentions seven principles of the UN in the following order: sovereign equality of all
member states; fulfillment of obligations assumed by the members in accordance with the Charter in good faith;
settlement of international disputes in a peaceful manner; prohibition of the use of force in international relations;
members’ assistance to the UN; maintaining international peace and security through ensuring that non-member
states act in accordance with the UN principles; and non-interference by the UN in matters which are essentially
within the domestic jurisdiction of any state.

125 UNHCR, Handbook (2019), paras. 162-163. See also UNHCR, Guidelines on International Protection No. 5
(2003), para. 17.
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a child is more prone to being disregarded when the child is accompanied by a family member.
Under these circumstances, the child’s status might be viewed as subordinate to the family unit
rather than being acknowledged as an independent asylum-seeker with distinct rights and inter-
ests. Consequently, the child’s claim is typically regarded as indistinguishable from that of the
accompanying family member. This occurs notwithstanding potential evidence indicating that
the child is individually at risk of harm. In fact, there is a higher probability of the child’s claim

being evaluated autonomously when the child arrives unaccompanied or separated. !

Nevertheless, the UNHCR has established that children, irrespective of their age or whether
they are accompanied, unaccompanied, or separated, have right to lodge an independent refugee
claim.'?” Even in their early childhood, a child can be regarded the principal asylum appli-
cant.!?8 However, in such situations, the child may encounter difficulty in expressing their claim
for refugee status with the same proficiency as adults, thus necessitating specialized assistance
to effectively communicate their case. Ultimately, the parent, caregiver, or other designated
representative of the child will need to undertake a more substantial responsibility in ensuring
that all pertinent facets of the child’s claim are thoroughly presented.!?® Similarly, parents, ex-
tended family members, or community members who are legally or customarily responsible for
a child seeking asylum must provide appropriate guidance to such child who has arrived in the
country of refuge accompanied by them. This guidance should facilitate the child’s understand-
ing on the exercise of his or her rights during the refugee status determination process in align-

ment with the child’s evolving capacities.!'*°

Where parents or caregivers apply for asylum due to concerns about persecution affecting their
child, the child usually becomes the principal asylum applicant, even if accompanied by his or

her parents. In such situations, similar to the manner in which a child can acquire refugee status

126 UNHCR, Guidelines on International Protection No. 8 (2009), para. 2; Pobjoy 2017, pp. 44-45.

127UNHCR, Technical Guidance: Child Friendly Procedures (2021), p. 35.

128 UNHCR, Guidelines on International Protection No. 8 (2009), para. 8. See also the case referenced by the
UNHCR in relation to this in footnote 16 of the Guidelines: High Court of Australia, Chen Shi Hai v. The Minister
for Immigration and Multicultural Affairs (2000), where the court found that the appellant, a 3% years-old boy,
was “entitled to have his own rights determined” and that “[h] e is not for all purposes subsumed to the identity
and legal rights of his parents”, at para. 78.

129 UNHCR, Guidelines on International Protection No. 8 (2009), paras. 2, 8. See also UNHCR, Refugee Children:
Guidelines on Protection and Care (1994), pp. 97-103.

130 See UNHCR, Guidelines on International Protection No. 8 (2009), para. 8. This is in accordance with Article
5 of the UNCRC, which states that “States Parties shall respect the responsibilities, rights and duties of parents or,
where applicable, the members of the extended family or community as provided for by local custom, legal guard-
ians or other persons legally responsible for the child, to provide, in a manner consistent with the evolving capac-
ities of the child, appropriate direction and guidance in the exercise by the child of the rights recognized in the
present Convention”.
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through his or her parent’s recognition as a refugee, a parent can likewise be conferred deriva-
tive status contingent upon the refugee status of their child.!*! In instances where both the par-
ent(s) and the child possess distinct assertions for refugee status, it is advisable that each claim
undergoes individual assessment. However, if the child’s experiences are perceived as integral
to the parent’s claim rather than being assessed independently, it is crucial to also evaluate the

claim from the child’s perspective.!?

BLUNHCR, Guidelines on International Protection No. 8 (2009), para. 9; UNHCR, Guidance Note on Refugee
Claims relating to Female Genital Mutilation (2009), para. 11. See also UNHCR ExCom, Conclusion on the
Protection of the Refugee’s Family No. 88 (L) — 1999, para. (b)(iii).

132 UNHCR, Guidelines on International Protection No. 8 (2009), para. 9. See also, for instance, the following
case referenced by the UNHCR in relation to this in footnote 21 of the Guidelines: New Zealand Refugee Status
Appeals Authority, Refigee Appeal Nos. 76250 & 76251 (2008), where the assessment of the appellant’s refugee
status also included an analysis on her one-year-old daughter’s safety and status, at paras. 4546, 50, 52, 58.
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4 Best Interests of the Child

4.1 Meaning and Scope of Article 3(1)

From its 41 articles, Article 3(1) of the UNCRC on the best interests of the child sets out one
of the fundamental values and general principles under the Convention.!* According to the
provision, the best interests of the child shall be a primary consideration in all actions concern-
ing children whether undertaken by public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies. The General comment No. 14 (2013) on the
right of the child to have his or her best interests taken as a primary consideration offers guid-
ance from the Committee on the Rights of the Child on the interpretation of this quite broadly
formulated Article. As reported in it, the expression “primary consideration” implies that the
best interests of the child may not be regarded equally alongside all other factors, the rationale
being the unique circumstances of children: their dependence, immaturity, legal position, and
frequently, “voicelessness”. The CRC instructs also that the words “all actions concerning chil-
dren” should be understood to include not only “decisions, but also all acts, conduct, proposals,
services, procedures and other measures” directly or indirectly affecting children.!** In addition,
the CRC remarks that the obligation to consider the best interests of the child in all such actions
should be understood to apply comprehensively throughout a state’s government, parliament,

administration and judiciary.'3?

The nature of Article 3(1) mandates state parties to uphold and execute the right of the child to
have his or her best interests evaluated and considered as the foremost priority, and imposes a
significant obligation on states to undertake all essential, measured and tangible actions to fully

enforce the right.!*¢ Children have fewer opportunities than adults to advocate effectively for

133 CRC, General comment No. 14 (2013), para. 1. It shall be added that even before the Convention on the Rights
of the Child was adopted, the concept of the best interests of the child was already recognized in the 1959 Decla-
ration of the Rights of the Child (para. 2) and the Convention on the Elimination of All Forms of Discrimination
against Women (Articles 5(b) and 16(1)(d)).

134 CRC, General comment No. 14 (2013), paras. 17, 19.

135 Ibid., para. 25; CRC, General comment No. 5 (2003), para. 12.

136 CRC, General comment No. 14 (2013), paras. 13, 36. The implementation of the child’s best interests and the
states’ obligations related are also supported by a few other articles in the Convention. Article 4 of the UNCRC
supports the implementation of the provision by establishing that states parties are under an obligation to take “all
appropriate legislative, administrative, and other measures for the implementation of the rights recognized in the
- - Convention” within their jurisdictions. Equally, Article 42 demands that states parties “undertake to make the
principles and provisions of the Convention widely known, by appropriate and active means, to adults and children
alike”. Furthermore, as covered earlier in section 2.1.2 of this study, states parties are, in the end, under an obliga-
tion to report on the measures they have adopted to give effect to the rights of the Convention and on the progress
made on the enjoyment of the rights in accordance with Article 44.
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their own interests and thus Article 3(1) ensures that those participating in making decisions
concerning a child or children are particularly mindful of the child’s or children’s interests and
emphasize what serves them best.!3” In fact, the child’s best interests is not only a right or
principle, but also guides decision-making process concerning a child or children as a rule of
procedure. Therefore, the full application of the child’s best interests requires taking into ac-
count all these three different dimensions of the concept: the best interests of the child (a) as a
substantive right, (b) as a fundamental, interpretative legal principle, and (c) as a rule of proce-
dure. To understand the legal impact of the provision in determining the best interests of a child

seeking refugee protection, these three dimensions of the concept will be presented next.!38

As regards the first dimension, the Committee has underlined that the best interests of the child
mean the right of the child to have their best interests evaluated and prioritized whenever deci-
sions involving them, either individually or collectively as a group of children, are being delib-
erated and various interests are being balanced. Through this impact, the child’s best interests
establish an inherent duty for states parties, which is to be directly applied and may be invoked
before any court of law. The second role of Article 3(1) as a legal principle means that the
child’s best interests act also as a guiding rule in interpretation: the CRC has noted when a legal
provision allows for multiple interpretations, the one that best promotes the child's best interests
should be adopted. The third and last aspect of the child’s best interests as a rule of procedure,
then again, requires that the decision-making process encompasses an evaluation of the possible
effects of the decision to a child or children, both positive and negative, whenever such deci-
sions affecting a certain child, a group of children or children in general will be taken. In addi-
tion, the CRC demands that procedural safeguards are in place when evaluating the child’s best
interests and the reasoning of the final decision demonstrates that the right has truly been taken
into consideration. Consequently, states parties must articulate how the right has been upheld
when making the decision, detailing what factors have been deemed in the child's best interests,
the criteria employed, and how these interests have been balanced against other factors, whether

they pertain to broader policy issues or individual circumstances.!3°

The CRC has established that the objectives of applying the best interests principle lie (i) in
guaranteeing that children are able to fully and effectively enjoy all the rights granted to them

in the Convention, and (ii) in ensuring the holistic i.e. “physical, mental, spiritual, moral,

137 See CRC, General comment No. 14 (2013), paras. 37, 39.
138 See ibid., para. 6.
139 Ibid.
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psychological and social” development of the child.'*? Therefore, Article 3(1) should be inter-
preted in conjunction with the entirety of the UNCRC, encompassing all the rights it safe-
guards.'*! In light of this, the principle of the best interests of the child is closely linked to other
three general principles of the UNCRC relevant in the interpretation and implementation of the
rights of the child: the right to non-discrimination established in Article 2,'%? the right to life,
survival and development in Article 6,'** and the right to be heard in Article 12.!* Therefore,
when evaluating and deciding what is in the child’s best interests, states must ensure thorough
respect for these rights. The CRC has noted that the correct application of the best interests of
the child hinges especially on fulfilling the criteria set out in Article 12: the evaluation of a
child’s best interests should encompass honoring the child’s entitlement to freely express his or
her opinions and appropriate consideration must be given to these opinions in all matters af-

fecting him or her.!#

As regards international refugee protection, the CRC has affirmed that the scope of actions
undertaken by “administrative authorities” covers decisions concerning asylum, meaning that
decisions on children’s refugee statuses must be evaluated and directed by the child’s best in-
terests.!*® As the express wording of Article 3(1) of the UNCRC makes the best interests prin-
ciple applicable not only to actions where a decision impacts a child directly, but also to actions
where the child is indirectly impacted by a decision, the best interests of the child can be en-
gaged both in situations where a child has independently deposited a claim for international

protection and where the international protection granted to the child depends on the asylum

140 Ibid., para. 4 and footnote 2; CRC, General Comment No. 5 (2003), para. 12.

141 Pojoy 2017, p. 228. According to the interpretation of the CRC, all the rights granted in the UNCRC are in the
best interests of the child (CRC, General comment No. 14 (2013), para. 4).

142 See footnote 12 of this study for the content of Article 2(1). Paragraph 2 of Article 2prescribes that “States
Parties shall take all appropriate measures to ensure that the child is protected against all forms of discrimination
or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child’s parents, legal
guardians, or family members”.

143 Article 6 declares that “States Parties recognize that every child has the inherent right to life” (para. 1) and that
“States Parties shall ensure to the maximum extent possible the survival and development of the child” (para. 2).
144 In accordance with Article 12, “States Parties shall assure to the child who is capable of forming his or her own
views the right to express those views freely in all matters affecting the child, the views of the child being given
due weight in accordance with the age and maturity of the child” (para. 1). “For this purpose, the child shall in
particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the
child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural
rules of national law” (para. 2).

145 See CRC, General comment No. 14 (2013), paras. 41-43.

146 Tbid., para. 30.
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decision of his or her parents. In light of this, the best interests principle has a crucial role in

offering additional safeguard for children who seek refugee status.'4’

The following section 4.2 will present the general framework and observations on the elements
to be evaluated and balanced when assessing and determining the child’s best interests.!*® After
that, section 4.3 will outline the child-friendly procedural safeguards which must be established
and adhered to in states to guarantee the proper effectuation of the child’s right to have his or
her best interests taken as a primary consideration.!* After showing how the best interests of
the child affect decisions in general, chapter 5 will finally examine the application of the child’s
best interests in refugee status determinations, attempting to prescribe and explain in detail how
the best interests of the child must be taken into account in such procedures and what is awaited

from states.!>?

4.2 Best Interests Assessment and Determination

The CRC has compiled a list of example elements for decision-makers to consider when as-
sessing and determining the child’s best interests.!*! These elements to be taken into account
(not in a hierarchical order) include: (i) the child’s views, (ii) the child’s identity, (iii) preser-
vation of the family environment and maintaining relations, (iv) care, protection and safety of
the child, (v) situation of vulnerability, (vi) the child’s right to health, and (vii) the child’s right
to education.!>?> However, attention shall be paid to the fact that the elements within the best-
interests evaluation might contradict when examining a particular case and its conditions. For
instance, the respect for the child’s right to family and the requirement to protect the child from
all forms of physical and mental violence by his or her parents may sometimes be in conflict.

In such instances, the elements must be balanced against one another to determine the course

147 Pobjoy 2017, p. 196.

148 CRC, General comment No. 14 (2013), para. 52.

149 1bid., para. 85. In doing this, the study will use the General comment No. 14 (2013) from the CRC as it provides
the most extensive summary on the best interests assessment and determination obligations imposed on states in
relation to Article 3(1). The 20271 UNHCR Best Interests Procedure Guidelines do not provide any new or addi-
tional information in this regard but are valuable in determining the applicability of the child’s best interests to
refugee status determination later in the study.

150 See CRC, General comment No. 14 (2013), para. 11 where the CRC states that the General Comment provides
“a framework for assessing and determining the child’s best interests”, but it does not, however, “attempt to pre-
scribe what is best for the child in any given situation at any point in time”.

151 1bid., para. 50. In the same paragraph, the CRC has noted that while all the elements listed should be considered
and weighed in each case, the fact that the list is not exhaustive suggests the opportunity to extend the consideration
beyond them and take into account additional aspects that are pertinent to the particular case of an individual child
(or a group of children).

152 See CRC, General comment No. 14 (2013), pp. 13-17.
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153

of action that best serves the child’s interests.’>> In the following paragraphs, each of these

elements will be presented shortly.

The first element, the child’s views, emanates from the previously discussed Article 12 of the
Convention and the right granted to children in it to express their views freely in all matters
affecting them. A decision that disregards or inadequately considers the child’s opinions in
accordance with his or her age and level of maturity undermines the child’s ability to impact
the determination of what is in his or her best interests. The child’s young age or vulnerable
situation, such as disability or migrant status, does not negate their right to express their views
nor diminishes the significance accorded to their opinions. In order for the children in such
circumstances to be able to take fully part in the determination of their best interests, special
actions to provide these children with the necessary support should be taken to ensure that they

can exercise their rights equally.!>*

Children are unique individuals necessitating due consideration of diversity in determining their
best interests. Article 8 of the UNCRC emphasizes the obligations of states parties “to respect
the right of the child to preserve his or her identity”. This “identity” of the child, the second
element to be recognized, consists of attributes such as gender, sexual orientation, nationality,
religious affiliations, cultural heritage, and personality traits. While children universally share
foundational needs, the manifestation of these needs is contingent upon a myriad of individual,
physical, societal, and cultural features, including children’s evolving capacities. Hence, the
preservation of the child’s identity warrants due respect and acknowledgment in the best-inter-

ests assessment of the child.!>?

As regards the third element, the Committee notes that the assessment and determination of the
child’s best interests must contemplate the preservation of the child’s family environment. Se-
curing family unity and refraining from separating family members from each other constitute
key imperatives of the child protection efforts, which apply also to the potential separation of a

child from his or her parents in the asylum procedure or the decisions on family reunification!>®

153 Ibid., para. 81.

154 Ibid., paras. 53-54.

155 bid., para. 55.

156 Family reunification is addressed in two separate Articles of the UNCRC. Article 10(1) provides that “applica-
tions by a child or his or her parents to enter or leave a State Party for the purpose of family reunification shall be
dealt with by States Parties in a positive, humane and expeditious manner” and that “States Parties shall further
ensure that the submission of such a request shall entail no adverse consequences for the applicants and for the
members of their family”. Article 22(2), in turn, obliges states parties to “provide - - co-operation in any efforts
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in the case of unaccompanied or separated children.!>” The UNCRC protects the family unity
in several ways: the Preamble states that the family is “the fundamental group of society and
the natural environment for the growth and well-being of - - children”, the child’s right to pre-
serve his or her family relations is guaranteed in Article 8(1) and the child’s right not to be
subjected to arbitrary or unlawful interference with his or her family life is safeguarded in Ar-
ticle 16. In accordance with Article 5, the term “family” should be understood to cover parents
in an extensive way (whether biological, adoptive or foster ones) and, if applicable, also the
extended family members and community members as defined by local customs.!® In terms of
possible separation, Article 9 mandates that states must prevent the separation of a child from
his or her parents against their will, unless such separation is necessary for the best interests of
the child. Given the serious effects of such measure on the child, separation should be used only
when considered necessary with no other options left, such as when the child is at risk of im-
mediate harm, and the authorities should guarantee the child’s right “to maintain personal rela-
tions and direct contact with both parents on a regular basis”, unless it is against the child’s best

interests (Article 9(3) of the UNCRC).!>°

Fourth element requires states to take into account that the decision ensures the child “such
protection and care as is necessary for his or her well-being” (Article 3(2) of the UNCRC). The
well-being of children should be interpreted in a comprehensive way to encompass not only
their fundamental material, physical, educational, and emotional needs but also their require-
ments for affection and safety. Consideration of the child’s safety is based on the right of the
child to be protected “from all forms of physical or mental violence, injury or abuse, neglect or
negligent treatment, maltreatment or exploitation, including sexual abuse” (Article 19). In ad-
dition, children must have protection, inter alia, from economic, sexual and other exploitation,
as well as child labor, drug use and armed conflicts (Articles 32-39). Assessing the child’s

current safety and well-being is essential when making a decision guided by the best-interests

by the United Nations and other competent intergovernmental organizations or non-governmental organizations
co-operating with the United Nations - - to trace the parents or other members of the family of any refugee child
in order to obtain information necessary for reunification with his or her family”. The same paragraph continues
by stating that “[i]n cases where no parents or other members of the family can be found, the [refugee] child shall
be accorded the same protection as any other child permanently or temporarily deprived of his or her family envi-
ronment for any reason”.

157 CRC, General comment No. 14 (2013), paras. 60, 66.

158 Ibid., para. 59.

159 1bid., para. 61.
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approach. At the same time, the precautionary principle also necessitates evaluating potential

future risks, harm, and other consequences the decision might bring on the child’s safety.!®?

Another crucial element to be acknowledged is the child’s situation of vulnerability. The
UNCRC cherishes this in its Preamble by referencing the 1924 Declaration on the Rights of the
Child, stating “the child, by reason of his physical and mental immaturity, needs special safe-
guards and care, including appropriate legal protection, before as well as after birth”. However,
the best interests of a child facing a particular vulnerable situation, such as being an asylum
seeker, will differ from those of other children in similar situations. Authorities and decision-

makers must consider the unique types and levels of vulnerability each child may experience. ¢!

The last two important elements to consider restate two particular rights inherent to all children
under the Convention: the child’s right to the enjoyment of the highest attainable standard of
health and to facilities for the treatment of illness and rehabilitation of health, as assured in
Article 24, and the child’s right to education, as underlined in Article 28. Accordingly, the
health status of the child and potential treatment options could factor into a comprehensive
evaluation of the child’s best interests when making other consequential decisions. Regarding
the right to education, it is noteworthy to highlight that access to quality education, encompass-
ing early childhood, non-formal and informal educational opportunities, without financial bur-
den, is always prioritized as being in the child’s best interests. Thus, any decisions regarding

measures or actions involving a particular child must align with this right.!6?

4.3  Procedural Safeguards

In addition to the elements to be considered when assessing and determining the child’s best
interests, the CRC has identified procedural safeguards to assure the proper implementation of
the child’s best interests in decision-making. These safeguards are intended to ensure adherence
to formal processes that are child-friendly.!®* Such guarantees created by the best interests of
the child in its role as a rule of procedure are: (i) the right of the child to express his or her

views, (i1) legal representation, (iii) establishment of facts, (iv) qualified professionals, (v) time

160 Tbid., paras. 71, 73-74.
161 Tbid., paras. 75-76.
162 Tbid., paras. 78-79.
163 Ibid., paras. 85, 87.
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perception, (vi) legal reasoning, (vii) mechanisms to review or revise decisions, and (viii) child-

rights impact assessment (CRIA).!64

To establish a child-friendly process, it is essential to engage in communication with children,
enabling their meaningful participation in the determination of their best interests. Therefore,
giving a child a possibility to express his or her views must be guaranteed also as a procedural
safeguard. This includes explaining the process and its potential outcomes to the child. If a
representative, such as a parent, gathers information from the child, they must accurately con-
vey the child’s views.!® However, when formal assessments and determinations of the child’s
best interests are being conducted in courts or similar bodies, children must always have appro-
priate legal representation. The provision of legal representation is imperative especially when
a child becomes involved in an administrative or judicial process where the child’s best interests
are determined, but conflicts arise between the child and his or her guardian or other representa-

tive of the child’s views. !¢

Procedural safeguards include also obtaining the pertinent facts and information of the case
from the child by qualified experts and verifying and analyzing such gathered data to conduct
an accurate assessment of the child’s best interests. Qualified professionals are in fact a proce-
dural safeguard themselves. The impact of each potential solution on the child must be assessed
with regard to the child’s individual traits and needs. This can only be effectively accomplished
if done by professionals specialized in children’s and youth’s development and psychology,

ensuring the process is safe and child-friendly.!®’

Children and adults perceive the passage of time differently: delays or prolonged decision-mak-
ing can significantly impact children. Thus, it is recommended that states’ domestic processes
affecting children are conducted on a priority basis and expedited. Furthermore, to show that
the child’s right to have their best interests evaluated and prioritized has been honored, any
decision regarding a child, a group of children or children in general must provide reasoning
and explanation on how their best interests have been assessed and balanced in the decision-
making, as noted earlier in this study. In instances where the decision deviates from the views
expressed by the child in the case, the rationale behind such a discrepancy should be explained

and all considerations that contributed to the different outcome comprehensively delineated.

164 Ibid., pp. 18-20.
165 Ibid., paras. 89-90.
166 Tbid., para. 96.

167 Ibid., paras. 92, 94.
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This is to prove that, notwithstanding the result, the best interests of the child remained a pri-

mary consideration throughout the decision-making process.!®8

When a decision affecting a child or children is finally made, there should be a possibility for
appeal or review of the decision. States are required to institute appeal and review mechanisms
within their legal frameworks for situations where a decision concerning a child or children
appears to deviate from the appropriate process of evaluating and determining their best inter-
ests. These mechanisms must be communicated to the child and made accessible either directly

to them or through their legal representative.!®’

The last procedural safeguard example by the CRC guarantees that the child’s best interests are
a primary consideration in governmental decision-making. The child-rights impact assessment
or CRIA is a procedure designed to forecast the potential effects of proposed policies, laws,
regulations, budgets, or other administrative decisions on children and their rights. The CRIA
should be guided by the principles outlined in the UNCRC and its Optional Protocols, but the
assessment itself could incorporate input from, for instance, NGOs and academics. The result
of the assessment should yield suggestions for changes and enhancements, and these should be

accessible to the public.!”?

168 Ibid., paras. 93, 97.
169 Ibid., para. 98.
170 Ibid., para. 99.
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5 Best Interests of the Child in Refugee Status Determination

5.1 Application of the Child’s Best Interests to the Refugee Status Determination

Even though there is generally no disagreement on the applicability of Article 3(1) to children
seeking international protection, Article’s relevance has mainly been recognized in the form of
procedural guarantees and the appropriate treatment of a child or children in and following a
refugee status determination process. However, the child’s best interests may also be relevant
in the substantive determination of a child’s de facto eligibility for international protection.!”!
This perspective to obligations arising from Article 3(1) is frequently ignored by states,!’ re-
gardless of the best interests concept being applicable to “all actions concerning children”.!7?
In its General comment No. 6 (2005) on the treatment of unaccompanied and separated children
outside their country of origin, the CRC has stated the obligation to take the best interests of
the child as primary consideration shall be respected “during all stages of the displacement

cycle”. 174

However, in its 2021 UNHCR BIP Guidelines, the UN Refugee Agency has emphasized that
the refugee status determination should not be viewed as making a decision for a child in the
sense that it would be about choosing among various options, such as suitable solutions, but
rather as establishing whether the child in fact meets the criteria for refugee status. The refugee
status is purely declaratory in nature, and a child’s eligibility for international protection is thus
adjudicated based on factual and legal determination of his or her situation only.!”> In this re-
gard, states are justified in remarking that the principle of the best interests of the child does
not supersede or alter the definition of a refugee when assessing whether the child qualifies for
international protection. The UNCRC’s assertion that decision-makers should prioritize inter-
pretations that best serve the child’s best interests when legal provisions allow multiple inter-
pretations should not be construed to imply that the best interests principle modifies or replaces

the defining criteria outlined in the Refugee Convention.!”® Consequently, the question on

171 Pobjoy 2017, p. 197.

172 See CRC, 2012 Day of General Discussion: The Rights of All Children in the Context of International Migra-
tion, p. 20, where the Committee on the Rights of the Child observed states’ migration policies and found that the
best interests of the child are conspicuous by their absence in decision-making on migration, including when de-
ciding on international protection applications.

173 Article 3(1) of the UNCRC.

174 CRC, General comment No. 6 (2005), para. 19.

7S UNHCR, 2021 UNHCR Best Interests Procedure Guidelines, p. 58.

176 Pobjoy 2017, p. 198.
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whether it would be in the child’s best interests to have a refugee status is unrelated to the

refugee status determination.!”’

How should the best interests of the child enshrined in Article 3(1) of the UNCRC be respected
in refugee status determination then? While the best interests principle does not have an altering
effect on the definition of a refugee, this limitation does not make the principle irrelevant to
interpreting the Refugee Convention’s definition. When interpreting the components of the ref-
ugee definition, the principle should be viewed as shaping the norm rather than creating a new
one.!”® The UNHCR has advised in its BIP Guidelines that within the refugee status determi-
nation procedures, the child’s best interests must be considered in two distinct ways: first, the
RSD procedure should make the child’s best interests a primary consideration when assessing
the child’s eligibility for international protection, and second, the RSD process itself should be
child-friendly and tailored to the child’s age, level of maturity and individual needs through the

establishment of procedural and evidentiary safeguards.!”

The first way implements the best interests of the child by incorporating them as a primary
consideration and giving them due weight within the assessment of a child’s eligibility for ref-
ugee status. This entails considering, inter alia, the criteria for refugee status from the child’s
perspective, the potential harm to the child upon return to his or her country of origin, and the
suitability of internal flight or relocation alternatives.!®” In addition, since decisions on the ap-
plication of the exclusion clauses for denying international protection should be made as part
of the RSD procedure,'8! the best interests of child shall guide the decision-making in these
situations too. According to the UNHCR, the consideration of the best interests of the child

must be documented in written decisions.!8?

The second way, making the RSD process child-friendly, involves ensuring, for example, that
the personnel who carries out the determination and works with children in need of international
protection is adequately trained. It is essential to consistently seek the child’s views throughout
the process in accordance with the child’s right to express those views freely and be heard in
all matters affecting the child, although the child’s capability for interviews must be assessed

before conducting any. Furthermore, the provision of information related to the process must

177 UNHCR, 2021 UNHCR Best Interests Procedure Guidelines, p. 58.

178 Pobjoy 2017, p. 198.

17 UNHCR, 2021 UNHCR Best Interests Procedure Guidelines, p. 59.

130 Ibid.

81 UNHCR, Guidelines on International Protection No. 5 (2003), para. 31.
182 UNHCR, 2021 UNHCR Best Interests Procedure Guidelines, p. 59.
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be presented to the child in a child-friendly manner and any information concerning the child
must be handled with the strictest confidentiality. Child-friendly RSD process protects the child
also by arranging the presence of a supportive adult or guardian for him or her and guarantees
that the child gets independent legal representation throughout the process. Moreover, deadlines

and appeals processes are encouraged to be adjusted as needed in the case of a child applicant.!®3

The above-mentioned measures are examples of the means through which it can be ensured that
both ways of considering the best interests of the child within the RSD procedures are being
appropriately implemented. Thus, states can also be required to take other measures to imple-
ment the spirit of the child’s best interests into the RSD procedure. In light of this, the following
sections will delve deeper into the two ways presented in order to establish a greater under-
standing on the realization of the best interests of the child in the state’s RSD procedure. First,
section 5.2 will discuss the child-sensitive assessment of eligibility for refugee status. The sec-
tion will evaluate from a child’s perspective both the “well-founded fear of being persecuted”
(subsection 5.2.1) and the grounds of persecution (5.2.2.) noted in the criteria for refugee status
in Article 1 A (2) of the Refugee Convention. The same section will also study the concept of
an internal flight or relocation alternative (5.2.3), understood to stem from either “well-founded
fear of being persecuted” clause, or the “unable or - - unwilling to avail himself of the protection
of that country” clause of the refugee definition.!®* Last subsection 5.2.4 will consider the ap-
plication of the clauses in Article 1 F of the Refugee Convention for excluding the eligibility
for refugee status in the case of a child. Finally, section 5.3 will enlighten how the RSD process

should be made child-friendly through procedural and evidentiary safeguards.

The UNHCR has reminded that young and vulnerable persons may be at heightened risk of
becoming victims of persecution. As a result, it shall be noted that even though the subsequent
interpretations consider a child to be a person under 18 years of age, there may be exceptional
situations where assessing a refugee claim from a child applicant’s perspective is pertinent,
even if the applicant has already turned 18 years or is slightly older. This could be particularly
relevant if the persecution has impeded the applicant’s development, and their psychological

maturity still resembles that of a child.!8>

133 Ibid.

184 See UNHCR, Guidelines on International Protection No. 4: “Internal Flight or Relocation Alternative” within
the Context of Article 1(A)2 of the 1951 Convention and/or 1967 Protocol relating to the Status of Refugees (2003),
para. 3.

185 UNHCR, Guidelines on International Protection No. 8 (2009), para. 7.

41



5.2 Child-Sensitive Assessment of Eligibility for Refugee Status

5.2.1 Well-Founded Fear and Persecution of Children

A child-sensitive application of the refugee definition has been addressed in the 2009 “Guide-
lines on International Protection No. 8: Child Asylum Claims under Articles 1(A)2 and 1(F) of
the 1951 Convention and/or 1967 Protocol relating to the Status of Refugees” of the UNHCR.
These guidelines reflect the general guidelines of international law by basing on, inter alia, the
previous policies developed by the UNHCR and its ExCom, the guidelines of the Committee
on the Rights of the Child, OHCHR and UNICEF, as well as national asylum instructions and
case law. According to the guidelines, adopting a perspective that is sensitive to children and
their specific needs when interpreting the Refugee Convention does not imply that children
seeking international protection are inherently granted refugee status. In line with the Conven-
tion’s criteria, the child applicant must demonstrate that he or she has a well-founded fear of
facing persecution due to reasons such as race, religion, nationality, membership of a particular

social group or political opinion. '8¢

The principle of the best interests of the child necessitates evaluating the persecutory harm from
the child’s viewpoint. This can involve examining the impact of the harm to the child’s rights
or interests. While the harm encountered by children may be comparable or identical to that of
adults, children’s experience of such harm may differ from adults’. Mistreatment or threats that
might not constitute persecution for an adult applicant could reach that threshold in the case of
a child.'®” Lack of maturity, vulnerability, underdeveloped coping skills, dependency, different
developmental stages and limited capacities can significantly influence the child’s experience
or fear of the harm. Particularly in cases where the harm experienced or feared falls between
harassment and a threat to life or freedom, it may be essential to consider the personal circum-
stances of the child as well as his or her age when determining whether the harm rises to the

level of persecution. In order to accurately gauge the severity of the actions and their effects on

136 Tbid., para. 4.

137 Ibid., paras. 10, 15. See also the case referenced by the UNHCR in relation to this matter in footnote 24 of the
Guidelines: High Court of Australia, Chen Shi Hai v. The Minister for Immigration and Multicultural Affairs
(2000), where the court stated that “[w]hat may possibly be viewed as acceptable enforcement of laws and pro-
grammes of general application in the case of the parents may nonetheless be persecution in the case of the child”,
at para. 79.
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a child, a thorough examination of each case is necessary, with the persecution threshold being

tailored to the specific needs of the child.!8®

In its General comment No. 6, the Committee on the Rights of the Child has confirmed that
taking into account and paying special attention to child-specific forms and manifestations of
persecution, as well as motives for it, is imperative in interpreting the refugee definition in an
age and gender-sensitive manner.'® Additionally, the UN Refugee Agency has reflected that
aspects such as children’s rights, developmental stage of the child, familiarity and/or recollec-
tion of conditions in his or her country of origin, and vulnerability should be taken into consid-
eration in national RSD procedures to ensure the proper application of the refugee status eligi-

bility criteria.!°

Both objective and subjective elements play a key role in determining whether the child appli-
cant has a “well-founded fear of being persecuted”.!”! Conducting an accurate assessment of
the possible persecution faced by the child calls for a timely analysis and understanding of the
child’s circumstances in his or her country of origin. This includes ascertaining the child pro-
tection services available to the child. Erroneous status determination may result if the claim of
a child applicant is denied based on presumptions that perpetrators would disregard or not per-

ceive child’s views as significant threats.!*?

A child may manifest its fear in a way different from an adult.!*3 It is possible that a child might
be unable to articulate the fear as expected or, on the contrary, exaggerates it.!** In such cases,
the authorities conducting the RSD must assess the risk faced by the child with a greater regard

to objective elements, irrespective of the fear expressed by him or her.!”> This entails

18 UNHCR, Guidelines on International Protection No. 8 (2009), para. 15.

189 CRC, General comment No. 6 (2005), para. 74.

190 UNHCR, Guidelines on Policies and Procedures in dealing with Unaccompanied Children Seeking Asylum
(1997), pp. 2-3 and para. 8.6.

Y1UNHCR, Handbook (2019), paras. 38, 217.

92 UNHCR, Guidelines on International Protection No. 8 (2009), para. 11.

193 UNHCR, Guidelines on Policies and Procedures in dealing with Unaccompanied Children Seeking Asylum
(1997), para. 8.6.

1% UNHCR, Guidelines on International Protection No. 8 (2009), para. 11.

195 See UNHCR, Handbook (2019), para. 217. See also the case referenced by the UNHCR in relation to this matter
in footnote 26 of the Guidelines on International Protection No. 8 (2009): Federal Court of Canada, Yusuf v.
Canada (1991), where the court concluded that “T am loath to believe that a refugee status claim could be dismissed
solely on the ground that as the claimant is a young child or a person suffering from a mental disability, he or she
was incapable of experiencing fear the reasons for which clearly exist in objective terms.”, at para. 5.
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considering evidence from diverse sources, encompassing information specific to the child and

from their country of origin.!”®

The conditions of the child’s parents and other members of the family, including their circum-
stances in the child’s country of origin, must also be assessed in the RSD procedure of the
child.!®’” Children typically do not depart from their country of origin autonomously. Instead,
they are usually dispatched by their parents or primary caregivers.!?8 If the asylum seeker is an
unaccompanied child and there is evidence suggesting that the parents want their child to be
outside his or her country of origin due to well-founded fear of persecution, it can be assumed
that the child shares such fear.!” Similarly, in the case of an accompanied child whose parent
or caregiver has a well-founded fear of their child being persecuted, it may be reasonable to
infer that the child shares such apprehension, even if he or she does not overtly articulate or
experience it.?% In instances where the will of the parents of the unaccompanied child cannot
be determined reliably, or the will is uncertain or contradicts with the child’s will, the examiner
must decide on the “well-foundedness” of the child’s fear based on all available information.

This may require giving the asylum seeker the benefit of the doubt.?!

In practice, the persecution referred to in the criteria for refugee status can appear in the case of
children as (i) child-related persecution or (ii) child-specific persecution. Regarding child-re-
lated manifestations of persecution, the UN Refugee Agency has noted that psychological harm
could be particularly salient to consider when assessing a child’s asylum claim. Children tend
to be more anguished by hostile environments, may be inclined to perceive implausible threats
as real, and can be deeply affected by unfamiliar surroundings. Furthermore, traumatic experi-
ences can linger in a child’s memory and increase his or her susceptibility for further harm in

the future.2%2

196 UNHCR, Guidelines on International Protection No. 8 (2009), para. 11.

T UNHCR, Handbook (2019), para. 218.

198 UNHCR, Guidelines on Policies and Procedures in dealing with Unaccompanied Children Seeking Asylum
(1997), para. 8.9.

199 UNHCR, Handbook (2019), para. 218.

200 UNHCR, Guidelines on International Protection No. 8 (2009), para. 11. See also the case referenced by the
UNHCR in relation to this matter in footnote 27 of the Guidelines: Federal Court of Canada, Canada (Minister of
Citizenship and Immigration) v. Patel (2008), where the court found that “[w]here a [child] claimant is not com-
petent, whether by age or disability, and the evidence establishes an objective basis for his fear, it is sufficient that
the designated representative establish a subjective fear in his role as designated representative (in loco parentis),
or that the subjective fear be inferred from the evidence”, at para. 33.

201 UNHCR, Handbook (2019), para. 219; UNHCR, Guidelines on Policies and Procedures in dealing with Un-
accompanied Children Seeking Asylum (1997), para. 8.9.

202 UNHCR, Guidelines on International Protection No. 8 (2009), para. 16.
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Moreover, children exhibit heightened sensitivity to actions directed at their immediate family
members. Incurring harm upon a child’s family or relative can contribute to generating well-
founded fear in the child.?® For instance, a child may develop a well-founded fear of persecu-
tion, even if he or she was not the immediate target of the harm, if the child has been a witness
of violence against, or the disappearance or killing of his or her parent or other individual upon
whom the child relies. Other examples of situations where the child’s experience could qualify
as persecution are the compelled separation of a child from his or her parents as a result of

discriminatory custody regulations or the detention of the child’s parent or both parents.?

Children may also become the target of child-specific forms of persecution, which are affected
by their young age, immaturity and vulnerability. The fact that the asylum applicant is a child
can be a key determinant in the type of harm endured or feared. This may arise because the
purported persecution targets only children or disproportionately impacts them, or because it
violates specific rights afforded to children.?’ In its Conclusion on Children at Risk?%, the
UNHCR'’s Executive Committee has recommended that states, UNHCR and other relevant
agencies and partners work in cooperation to “[d]evelop child and gender-sensitive national
asylum procedures, where feasible, - - and consider an age and gender-sensitive application of

the 1951 Convention through the recognition of child-specific manifestations and forms of

203 UNHCR, Guidelines on International Protection No. 8 (2009), para. 17. See also UNHCR, Guidelines on Pol-
icies and Procedures in dealing with Unaccompanied Children Seeking Asylum (1997), para. 8.8.

204 UNHCR, Guidelines on International Protection No. 8 (2009), para. 17. The CRC has also confirmed that
persecution of kin may justify granting the refugee status to the child if such act is related to one of the Refugee
Convention grounds. For this statement, see CRC, General comment No. 6 (2005), para. 74. See also the case
referenced by the UNHCR in relation to this matter in footnote 36 of the Guidelines: New Zealand Refugee Status
Appeals Authority, Refugee Appeal Nos. 76226 and 76227 (2009), where the former judicial body found that the
unjustified deprivation of custody rights from the mother was deemed significant enough for her young daughter
to meet the threshold of “being persecuted”, at para. 112. In the same breath, the authority stated that the Iranian
custody law behind such decision established “a system for the determination and enforcement of custody which
is based on political and religious justifications as opposed to the best interests of the child, thereby violating
Article 3 of the Convention of the Rights of the Child”.

205 UNHCR, Guidelines on International Protection No. 8 (2009), para. 18.

206 The term “children at risk” refers to children who are at heightened risk due to their exposure to “risks in the
wider protection environment” and/or “risks resulting from individual circumstances”. Children at risk comprise
unaccompanied and separated children, alongside other children facing or having experienced, for example, dis-
crimination, violence, exploitation or abuse. Paragraph (c) of the UNHCR ExCom’s Conclusion on Children at
Risk No. 107 (LVIII) — 2007 contains a non-exhaustive compilation of risk categories.
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persecution, including under-age recruitment,?’” child trafficking?’® and female genital mutila-
tion2%%” 219 These child-specific manifestations and forms of persecution have also been con-

firmed by the Committee on the Rights of the Child.?!!

In addition to the child-specific forms of persecution recognized and listed by the UNHCR
ExCom, other examples of such persecution can be derived from child-specific rights. As the
application of the child’s best interests aims to guarantee the full and effective enjoyment of all
the rights enshrined in the UNCRC, a modern and child-sensitive understanding of persecution

212

condemns a wide range of children’s rights violations.”’= Familial and domestic violence

207 International humanitarian law forbids the recruitment and involvement of children under 15 years of age in
hostilities, regardless of whether the armed conflict is international (Article 77(2) of the Protocol Additional to the
Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts
(Protocol 1)) or non-international (Article 4(3)(c) of the Protocol Additional to the Geneva Conventions of 12
August 1949, and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol I1)). Article
38(3) of the UNCRC reiterates this obligation. However, there is an increasing consensus supporting a total pro-
hibition on the recruitment and use of children under 18 years old in armed conflicts. According to the UNHCR,
forcibly recruiting or enlisting children under 18 for direct participation in hostilities within state armed forces
constitutes persecution. This also applies when a child faces the risk of being forcibly re-recruited or punished for
evading forced recruitment or deserting the state’s armed forces. Likewise, the recruitment of any child under 18
by non-state armed groups is regarded as persecution. See further UNHCR, Guidelines on International Protection
No. 8 (2009), pp. 10-11.

208 In accordance with Article 3 of the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, Supplementing the United Nations Convention against Transnational Organized Crime,
“[t]he recruitment, transportation, transfer, harbouring or receipt of a child for the purpose of exploitation shall be
considered “trafficking in persons™”. Child trafficking constitutes a grave infringement of numerous fundamental
children’s rights and, as such, qualifies as persecution. These rights encompass the right to life, survival and de-
velopment (Article 6 of the UNCRC), the right to protection from all forms of violence, including sexual exploi-
tation and abuse (Articles 19 and 34), and the right to protection from child labor (Article 32), abduction, sale and
trafficking (Article 35). See further UNHCR, Guidelines on International Protection No. 8 (2009), pp. 12—13. See
also UNHCR’s Guidelines on International Protection No. 7 (2006), which are equally pertinent to a child’s asy-
lum claim.

209 Female genital mutilation (FGM) means “all procedures involving partial or total removal of the external female
genitalia or other injury to the female genital organs for non-medical reasons” (OHCHR et al., Eliminating Female
Genital Mutilation: An Interagency Statement (2008), p. 1). All forms of FGM are recognized as harmful practices
that infringe upon a broad spectrum of children’s rights, including the right to life (Article 6 of the UNCRC), the
right to protection from torture, and cruel, inhuman or degrading treatment (Article 39), the right to protection
from physical and mental violence (Article 19), and the right to the highest attainable standard of health (Article
24) (UNHCR, Guidelines on International Protection No. 8 (2009), p. 13). For further information on FGM in
relation to the refugee status determination, see UNHCR, Guidance Note on Refugee Claims relating to Female
Genital Mutilation (2009).

210 UNHCR ExCom, Conclusion on Children at Risk No. 107 (LVIII) — 2007, para. (g)(viii).

U CRC, General comment No. 6 (2005), paras. 59, 74. The CRC highlighted in para. 59 that “under-age recruit-
ment (including of girls for sexual services or forced marriage with the military) and direct or indirect participation
in hostilities constitutes a serious human rights violation and thereby persecution, and should lead to the granting
of refugee status where the well-founded fear of such recruitment or participation in hostilities is based on “reasons
of race, religion, nationality, membership of a particular social group or political opinion” (art. 1(A)2, 1951 Refu-
gee Convention”. In addition to under-age recruitment, the CRC confirmed in para. 74 that “trafficking of children
for prostitution; and sexual exploitation or subjection to female genital mutilation, are some of the child-specific
forms and manifestations of persecution”.

212 UNHCR, Guidelines on International Protection No. 8§ (2009), paras. 18, 13.
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against children (forbidden in Article 19 of the UNCRC),?"?® forced or underage marriage (Ar-
ticle 24(3)),2'* hazardous or forced child labor (Article 32-33),%!° forced prostitution and child
pornography (Article 34)!6 are all examples of child-specific forms of persecution. The UN-
HCR has suggested that child-specific forms of persecution also extend to violations of chil-
dren’s rights to survival and development (Article 6(2)), as well as serious discrimination faced
by children who were born outside coercive family planning regulations and by stateless chil-

dren in consequence of the loss of citizenship and attendant rights.?!”

The UNHCR has suggested that the most common forms of child-specific persecution include
also the violations of economic, social and cultural rights (ESCR), which can be found both in
the 1966 International Covenant on Economic, Social and Cultural Rights (ICESCR) and the
UNCRC.2!® ESCR are considered fundamental to the child’s right to survival and develop-
ment,?!” and according to the UNHCR, a breach of a child’s economic, social, or cultural right
may constitute persecution if the essential core aspects of such right are not fulfilled. For ex-
ample, the deprivation of a street child’s right to an adequate standard of living (encompassing
access to food, water, and housing as recognized in Article 11 of the ICESCR and Article 27 of
the UNCRC) could result in an untenable situation that jeopardizes the child’s development and
survival. Likewise, the denial of medical care, which is a violation of the child’s right to access

health care services (as stipulated in Article 12 of the ICESCR and Article 24 of the UNCRC),

213 According to Article 19(1), “States Parties shall take all appropriate legislative, administrative, social and edu-
cational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or
negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal
guardian(s) or any other person who has the care of the child”.

214 Article 24(3) states that “States Parties shall take all effective and appropriate measures with a view to abolish-
ing traditional practices prejudicial to the health of children”.

215 Article 32(1) recognizes “the right of the child to be protected from economic exploitation and from performing
any work that is likely to be hazardous or to interfere with the child’s education, or to be harmful to the child’s
health or physical, mental, spiritual, moral or social development”. Article 33 orders states to “take all appropriate
measures - - to prevent the use of children in the illicit production and trafficking of such substances”.

216 Tn accordance with Article 34, states are bound to “protect the child from all forms of sexual exploitation and
sexual abuse” by taking “all appropriate national, bilateral and multilateral measures”.

27 UNHCR, Guidelines on International Protection No. 8 (2009), para. 18.

218 Article 2 of the ICESCR states that “[e]ach State Party to the - - Covenant undertakes to take steps, individually
and through international assistance and co-operation, especially economic and technical, to the maximum of its
available resources, with a view to achieving progressively the full realization of the rights recognized in the - -
Covenant by all appropriate means, including particularly the adoption of legislative measures”. The correspond-
ing obligation in the UNCRC can be found in its Article 4, which informs that states shall undertake all appropriate
legislative, administrative, and other measures for implementing the ESCR recognized in the Convention “to the
maximum extent of their available resources and, where needed, within the framework of international co-opera-
tion”.

219 See CRC, General comment No. 7 (2005): Implementing Child Rights in Early Childhood, where the CRC
stated that “the right to survival and development can only be implemented in a holistic manner, through the
enforcement of all the other provisions of the Convention, including rights to health, adequate nutrition, social
security, an adequate standard of living, a healthy and safe environment, education and play”, at para. 10.
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especially when the child is afflicted with a life-threatening illness, could qualify as persecu-
tion.?2° Persecution may also be demonstrated through the cumulative effect of multiple less
severe violations.??! For instance, this may occur when children with disabilities or stateless
children are denied access to birth registration, subsequently resulting in their exclusion from
the rights to education (Article 13 of the ICESCR and Article 22 of the UNCRC), health care
and other services, such as social security (Article 9 of the ICESCR and Article 26 of the
UNCRC).?%2

Discriminatory measures may constitute persecution when they result in significantly detri-
mental consequences for the affected child.??* Children who are orphaned, abandoned, rejected
by their parents, or otherwise deprived of adult care and support, and are fleeing domestic vio-
lence can be especially vulnerable to such discrimination. Although it is evident that not all
discriminatory actions resulting in the deprivation of ESCR necessarily amount to persecution,
it is imperative to evaluate the impact of such actions on each individual child. For instance,
considering the fundamental significance of education and the substantial consequences that a
denial of this right may have for a child’s future, considerable harm could result if a child is
systematically deprived of access to education.?>* Societal norms may not permit education for

225

girls,**> or attending school may become intolerable for the child because of harm experienced

based on racial or ethnic factors.?2¢

220 UNHCR, Guidelines on International Protection No. 8 (2009), paras. 18, 34-35. See also the case referenced
by the UNHCR in footnote 82 of the Guidelines: Refugee Review Tribunal of Australia, RRT Case No. N94/04178
(1994), where the Tribunal found that there was “a real chance that the Applicant will be denied access to - -
medical treatment in [country of nationality] because of his HIV status” and therefore held that “the Applicant's
fear of persecution is well-founded”.

221 UNHCR, Guidelines on International Protection No. 8 (2009), para. 35. See also UNHCR, Handbook (2019),
para. 53.

222 UNHCR, Guidelines on International Protection No. 8 (2009), para. 35.

223 Ibid., para. 36. See also UNHCR, Handbook (2019), para. 54.

224 UNHCR, Guidelines on International Protection No. 8 (2009), para. 36. See also the case referenced by the
UNHCR in footnote 86 of the Guidelines: Refugee Review Tribunal of Australia, RRT Case No. V95/03256
(1995), where the Tribunal stated that “discriminatory denial of access to primary education is such a denial of a
fundamental human right that it amounts to persecution” at para. 47.

225 UNHCR, Guidelines on International Protection No. 8 (2009), para. 36. See also the case referenced by the
UNHCR in footnote 87 of the Guidelines: Federal Court of Canada, A/i v. Minister of Citizenship and Immigration
(1996), where the judge stated that “[e]ducation is a basic human right and I direct the Board to find that [the
applicant, a 9 year-old girl from Afghanistan,] should be found to be a Convention refugee”.

226 UNHCR, Guidelines on International Protection No. 8 (2009), para. 36. See also, for instance, the following
cases in which it was established that the bullying and harassment of children at school constituted persecution
(referenced by the UNHCR in footnote 88 of the Guidelines): Immigration and Refugee Board of Canada, Decision
VAI-02828, VAI-02826, VA1-02827 and VAI1-02829 (2003) and Refugee Review Tribunal of Australia, RRT Case
No. N03/46534 (2003).
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Although persecution typically stems from actions carried out by the authorities of a country,??’
the persecutor in the case of a refugee child is often a non-state actor, such as an armed group,
a criminal organization, parent(s) or guardian(s), or community or religious figure. In such in-
stances, the determination of the child’s eligibility for international protection must assess the
well-foundedness of his or her fear through questioning whether the child’s state of origin is
unable or unwilling to protect him or her from persecution.??® The adequacy of the state’s efforts
to protect the child from the perpetrators must be evaluated individually for each case: the as-
sessment of the measures taken by the state to combat persecutory actions will rely on the legal
system in force criminalizing and sanctioning persecution, as well as the state authorities’ ef-
fective conduct of investigation, identification of the perpetrators and appropriate punishing for
persecution. Therefore, the mere enactment of laws condemning acts of persecution against
children in the state of origin does not alone substantiate the dismissal of a child’s refugee status

claim.?%’

A child’s chances of receiving protection from the country of origin also rely on the capacity
and readiness of the child’s parents, caregiver or guardian to assert rights and seek protection
for the child. This may mean lodging complaints with law enforcement, administrative bodies,
or public service agencies. On the other hand, in situations where the child is unaccompanied
or orphaned, or where his or her parent, caregiver or guardian is the persecutor, such protection
may not be forthcoming. Children may find themselves more easily disregarded or not taken
seriously by the authorities, who may, vice versa, lack the necessary skills to communicate with
and understand the needs of children. Moreover, a child may be unable to approach law en-
forcement officials due to their young age or express their fears or grievances in a manner sim-
ilar to adults.?3? Taking such child’s heightened sensitivity into account in the RSD determina-
tion is important for the consideration of the child’s best interests. However, since the refugee
law is meant to be a back-up source of protection,?*! the child’s failure to demonstrate the lack
of state protection in his or her country of origin puts refugee status assessors in a difficult
position. Availability of effective protection in the country of nationality would normally mean

that the person is not a refugee and in need for international protection. Therefore, the crucial

227 UNHCR, Handbook (2019), para. 65; UNHCR, Guidelines on International Protection No. I (2002), para. 19.
228 UNHCR, Guidelines on International Protection No. 8 (2009), para. 37. Article 3(2) of the UNCRC obliges
states parties to ensure the child such protection and care as is necessary for his or her well-being and to take all
appropriate legislative and administrative measures to this end.

229 UNHCR, Guidelines on International Protection No. 8 (2009), paras. 37-38; UNHCR, Guidelines on Interna-
tional Protection No. 1 (2002), para. 11.

20 UNHCR, Guidelines on International Protection No. 8 (2009), para. 39.

231 Hathaway — Foster 2003, p. 358.
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part is assessing whether there is a ground based on well-founded fear of the child for refusing

it.232

5.2.2 Convention Grounds

The eligibility for international protection requires that the well-founded fear of persecution is
connected to any of the five grounds (or more) outlined in Article 1 A (2) of the Refugee Con-
vention: race, religion, nationality, membership of a particular social group or political opinion.
As in the refugee status determination of an adult, it is essential to establish such link also in
the case of a child seeking international protection. It is adequate for the Convention ground to
be a pertinent factor in the persecution, but it does not have to be the sole or primary cause.?*?
For example, a Chinese boy born contrary to China’s one-child policy might face systematic
discrimination due to his supposed political views, membership in the particular social group

of family, or affiliation with the “hei haizi”?**

social group. Likewise, a young Sudanese girl
might face the threat of female genital mutilation due to factors such as her race, nationality,

gender, or age.?*

The interpretation and application of the five Convention grounds have resulted in particular
challenges for children seeking refugee protection. A child-sensitive interpretation of the causal
connection to a Convention ground requires that a refugee status assessor considers a Conven-
tion ground even if the applicant has not explicitly invoked it.2*¢ Even though the child may not
fully comprehend the reason he or she is at risk of being targeted and therefore may not be able
to express his or her views in the same way as older children or adults, the child has the same

right to have his or her best interests assessed.?’

Before analyzing the Convention grounds in the context of asylum-seeking children, one foun-
dational principle shall be presented. Satisfying the requirement that a child applicant demon-

strates a nexus between a Convention ground and the risk of being persecuted involves

232 See UNHCR, Handbook (2019), para. 100.

233 UNHCR, Guidelines on International Protection No. 8 (2009), para. 40.

234 The term “hei haizi” or “black children” is used when referring to the unregistered children in China who were
born outside the government’s one-child family planning policy which started in 1980 and ended in 2016. See
Immigration and Refugee Board of Canada, China: Treatment of “illegal,” or “black,” children born outside the
one-child family planning policy; whether unregistered children are denied access to education, health care and
other social services (2003-2007); Pletcher 2024.

235 Pobjoy 2017, p. 165.

236 Tbid.

237 See CRC, General comment No. 14 (2013), para. 44.
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recognizing that the child does not necessarily need to possess the specific racial, religious,
national, political, or social characteristic themselves. It is adequate if the characteristic is at-
tributed to him or her by the potential persecutor. In essence, the nexus criterion is fulfilled
equally by the risk associated with an imputed identity as it is by the risk stemming from the

actual identity of the child.?*®

Regarding the first set of grounds — “race”, “nationality”, or ethnicity — the UNHCR has high-
lighted their frequent association with children’s asylum claims across various contexts. Poli-
cies that withhold the right to nationality or birth registration from children of specific races or
ethnicities,”*® or those that restrict access to education or healthcare based on ethnic back-
ground, are encompassed within this category. Likewise, this Convention ground applies to
policies seeking to separate children from their parents due to their racial, ethnic, or indigenous
heritage. For instance, sexual violence, trafficking, or recruitment into armed groups targeted
systematically towards girls from ethnic minorities can be examined within the scope of the

Convention’s “race” ground.?4°

Persecution based on the second ground, “religion”, may manifest itself similarly for children
as it does for adults: a child’s religious beliefs or refusal to adhere to them can expose the child
to persecution.?*! Establishing such Convention ground does not require the child to actively
practice the religion: it suffices that the child is viewed as embracing specific religious beliefs
or affiliating with a religious group, for instance, due to the religious convictions of the child’s
parents.?*? In reality, children have minimal influence over their religious affiliation or ob-
servance. A child can have a well-founded fear of persecution on the basis of religion if, for
example, they fail to conform to their assigned religious role or refuse to adhere to religious

norms and subsequently face punishment.?*3

Persecution stemming from a child’s defiance of assigned gender norms may also fall under the

Convention ground of “religion”. This affects girls in particular, and adolescent girls, for

238 Pobjoy 2017, p. 165.

239 The right to nationality and birth registration have been laid down in Article 7 of the UNCRC. The first para-
graph of the Article requires that a child “shall be registered immediately after birth and shall have - - the right to
acquire a nationality”. Before the adoption of the UNCRC, the Universal Declaration of Human Rights recognized
such rights in its Article 15 stating that “[e]veryone has the right to a nationality” (para. 1) and “[n]o one shall be
arbitrarily deprived of his nationality” (para. 2).

240 UNHCR, Guidelines on International Protection No. 8§ (2009), para. 41.

241 1bid., para. 42.

242 See UNHCR, Guidelines on International Protection No. 6: Religion-Based Refugee Claims under Article
1A4(2) of the 1951 Convention and/or the 1967 Protocol relating to the Status of Refugees (2004), paras. 9-10, 31.
243 UNHCR, Guidelines on International Protection No. 8 (2009), para. 43.
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instance, may be coerced into performing traditional tasks of female slavery, or providing sex-
ual services. Girls may also be subjected to practices such as female genital mutilation or face
punishment for perceived honor-related offences in the name of religion.?** In alternative situ-
ations, children, regardless of gender, may be intentionally singled out for recruitment into
armed groups or the armed forces or the military forces of a state driven by religious or associ-

ated ideologies.?*

Children’s claims to refugee status have predominantly been assessed within the framework of
the third Convention ground, “membership of a particular social group”.?*¢ Although the most

247 “membership

critical ground for children attempting to establish eligibility for refugee status,
of a particular social group” is at the same time the most nebulous, controversial ground with
the least clarity.?*® According to the UNHCR, a particular social group refers to individuals
who possess a shared characteristic aside from their risk of being persecuted, or who are seen
as a collective by society. This characteristic typically pertains to traits that are inherent, unal-

terable, or essential to one’s identity, beliefs, or the practice of their human rights.?*

Being a child has a significant impact on a person’s identity, both in societal perception and
from the child’s perspective. Children also share numerous common characteristics, such as
innocence, immaturity, susceptibility to influence, and developing capabilities. Although age is
technically not an inherent nor permanent trait as it constantly changes, being a child effectively
constitutes an unchangeable characteristic at any given moment. A child cannot separate them-
selves from their age to evade the feared persecution, and thus the child’s age can be a reason
for persecution under the Convention ground “membership of a particular social group”.2>° The

eventual aging of the child is inconsequential to the identification of a particular social group,

24 UNHCR, Guidelines on International Protection No. 6 (2004), para. 24.

245 UNHCR, Guidelines on International Protection No. 8 (2009), para. 44.

246 Ibid., para. 48.

247 Pobjoy 2017, p. 172.

248 See UNHCR, Guidelines on International Protection No. 2: “Membership of a particular social group” within
the context of Article 1(A)2 of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees
(2002), para. 1; Foster 2012, p. 2.

249 UNHCR, Guidelines on International Protection No. 2 (2002), para. 11.

230 UNHCR, Guidelines on International Protection No. 8 (2009), para. 49. See also the case referenced by the
UNHCR in relation to this matter in footnote 98 of the Guidelines: United Kingdom Asylum and Immigration
Tribunal, LQ (Age: Immutable Characteristic) Afghanistan v. Secretary of State for the Home Department (2007),
where the former tribunal concluded that “the risk of severe harm to the appellant - - would be as a result of his
membership of a group sharing an immutable characteristic [i.e. age] and constituting, for the purposes of the
Refugee Convention, a particular social group”, at para. 7.
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as it is determined based on the circumstances presented in the asylum claim.?®! Similarly to
the recognition of “women” as a particular social group in various legal systems, “children” or

some subgroup of children can be identified as a particular social group.?>?

Social groups can also be identified on the basis that the children have experienced some com-
mon socially constructed incident, such as an abuse, abandonment, impoverishment or internal
displacement. Therefore, various groupings of children can form the basis of a refugee status
claim under the Convention ground “membership of a particular social group”.?>> The UNHCR
has acknowledged groups such as abandoned children, disabled children, orphans, and children
born in defiance of coercive family planning policies or from illegal marriages, sometimes re-
ferred to by the term “black children”.?>* Among the notable social groupings are children living
on the streets,>>® children affected by HIV/AIDS,?*¢ and children recruited or exploited by

257

armed forces or factions,>’ all potentially facing persecution due to their association with such

1 UNHCR, Guidelines on International Protection No. 8 (2009), para. 49. See also the cases referenced by the
UNHCR in relation to this matter in footnote 98 of the Guidelines: United States Board of Immigration Appeals,
Matter of S-E-G-, et al. (2008), where the board found that “the mutability of age is not within one’s control, and
that if an individual has been persecuted in the past on account of an age-described particular social group, or faces
such persecution at a time when that individual’s age places him within the group, a claim for asylum may still be
cognizable”, on pp. 583—-584; and Immigration and Refugee Board of Canada, Decision V99-02929 (2000), where
the board stated that “[t]he child’s vulnerability arises as a result of his status as a minor. His vulnerability as a
minor is an innate and unchangeable characteristic, notwithstanding that the child will grow into an adult”, on p.
6.

252 UNHCR, Guidelines on International Protection No. 8 (2009), para. 50. See also the case referenced by the
UNHCR in relation to this matter in footnote 99 of the Guidelines: United States Board of Immigration Appeals,
In re Fauziya Kasinga (1996), where a group of “young women” who were members of a certain tribe in northern
Togo, Africa, and who had not been subjected to female genital mutilation, as practiced by that tribe, and who
opposed the practice, were recognized as a “particular social group” within the definition of the term “refugee”,
on p. 357.

233 UNHCR, Guidelines on International Protection No. 8§ (2009), paras. 49, 50.

254 Ibid., para. 50. See also, for example, the following case referenced by the UNHCR in relation to “black chil-
dren” in footnote 101 of the Guidelines: Refugee Review Tribunal of Australia, RRT Case No. 0901642 (2009),
where the former tribunal that there was a real risk “that the applicant [would] suffer discrimination of sufficient
seriousness as to amount to persecution because of her membership of a particular social group of unregistered
children, or “black children”, at para. 73.

255 See, for instance, the following case referenced by the UNHCR in footnote 105 of the Guidelines on Interna-
tional Protection No. 8 (2009) confirming that children living and/or working on the streets may be considered “a
particular social group”: United Kingdom Asylum and Immigration Tribunal, LQO (Age: Immutable Characteristic)
Afghanistan v. Secretary of State for the Home Department (2007), where the tribunal concluded that the appli-
cant’s fear of being persecuted as an orphan and a street child “would be as a result of his membership of a group
sharing an immutable characteristic and constituting, for the purposes of the Refugee Convention, a particular
social group”, at para. 7.

256 This means both children who are HIV-positive themselves and children whose parent or other relative is HIV-
positive. The status of the children belonging to this “social group” is by and large unchangeable, and when facing
persecution because of their status, these children may also be considered a particular social group under the Ref-
ugee Convention. See UNHCR, Guidelines on International Protection No. 8 (2009), para. 52(ii) and for further
information, CRC, General comment No. 3 (2003): HIV/AIDS and the Rights of the Child.

257 When children are specifically targeted for recruitment or exploitation by armed forces or groups, they may
constitute a “particular social group” by virtue of their inherent and immutable age, alongside societal recognition
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258

social groups.=>® The applicant’s family could also be deemed to constitute a pertinent social

group.?¥’

The affiliation of the applicant with a child-specific social group may persist beyond childhood.
Even when the primary characteristic of that identity, namely the applicant’s young age, is no
longer relevant, the repercussions of prior membership in a particular social group may endure.
For example, a shared experience in the past may represent an immutable and retrospective
2260

characteristic, thus substantiating the recognition of groups such as “former child soldiers

or “trafficked children”?%! as regards the apprehension of potential future persecution.?¢?

The application of the fourth and last Convention ground, “political opinion”, also extends be-
yond the asylum claims of adults. A claim for refugee protection on the basis of political opinion
suggests that the applicant has or is presumed to have viewpoints that are not endorsed by the
authorities or society in the applicant’s state of origin and that critique unquestioned policies,
traditions or methods in force there. Determining whether a child is able to hold a political
opinion is a matter of factual assessment, contingent upon evaluating the child’s maturity, de-
velopmental stage, educational background, and capacity to express those perspectives. For a
child-sensitive RSD process to come true, it is crucial to understand that children can engage
in political activism and espouse specific political opinions autonomously from adults, which

may subject them to persecution. As an illustration, children might engage in activities such as

of them as a group. Similar to adults, a child who avoids conscription, deserts, or rejects association with an armed
entity might be seen as expressing a political stance, thereby potentially satisfying the connection to the fourth
Convention ground of “political opinion”. See UNHCR, Guidelines on International Protection No. 8 (2009),
para. 52(iii). See also UNHCR, Handbook (2019), paras. 169-171; UNHCR, Guidelines on International Protec-
tion No. 6 (2004), paras. 25— 26.

28 UNHCR, Guidelines on International Protection No. 8 (2009), para. 52.

259 1bid., para. 50. See also the case referenced by the UNHCR in relation to this matter in footnote 102 of the
Guidelines: United States Court of Appeals for the Ninth Circuit, Rosalba Aguirre-Cervantes a.k.a. Maria Es-
peranza Castillo v. Immigration and Naturalization Service (2001), where the court confirmed the membership of
a family to clearly be “an immutable characteristic, fundamental to one’s identity” (at para. B[4]), and highlighted
that the evidence of the case demonstrated that the goal of the family’s father “was to dominate and persecute
members of his immediate family” (at para. C[7]).

260 See the case referenced by the UNHCR in relation to former child soldiers in footnote 103 of the Guidelines on
International Protection No. 8 (2009): United States Court of Appeals for the Third Circuit, Lukwago v. Ashcroft
(2003), where the court stated that “membership in the group of former child soldiers who have escaped LRA
[Lord’s Resistance Army] captivity fits precisely within the BIA’s [Board of Immigration Appeals] own recogni-
tion that a shared past experience may be enough to link members of a “particular social group™”, on p. 27.

261 UNHCR, Guidelines on International Protection No. 7 (2006), para. 39. See also the case referenced by the
UNHCR in relation to trafficked children in footnote 104 of the Guidelines on International Protection No. 8
(2009): Refugee Review Tribunal of Australia, RRT Case No. N02/42226 (2003), where the tribunal found the
applicant to have “a well-founded fear for reason of her membership of a particular social group, Uzbekistani
women forced into prostitution abroad who are perceived to have transgressed social mores”, on p. 12.

262 UNHCR, Guidelines on International Protection No. 8 (2009), para. 51.
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joining demonstrations, serving as messengers, distributing leaflets, or participating in revolu-

tionary activities.?%3

On the other hand, it should be noted that authorities or non-state actors may attribute the views
or ideas of adults, such as parents, to children. This could occur even if the child is incapable
of describing political opinions or actions of their parent, including in situations where the par-
ent is intentionally concealing such information to protect their child. Under such conditions, it
is advisable to examine these cases not solely within the context of political opinion, but also

in relation to the ground concerning membership of a particular social group, namely the fam-

ily. 264
The grounds of (attributed) political opinion and religion often intersect in children’s asylum
claims. In some cultures, the societal expectations placed on women and girls may be linked to
the regulations of the state or the official religion. The authorities or other persecutors may view
a girl’s deviation from these expectations as a departure from certain religious doctrines or
practices. Simultaneously, such non-conformity could be construed as espousing a dissenting

political standpoint that challenges entrenched power dynamics.?%

5.2.3 Internal Flight or Relocation Alternative

In international law, individuals facing threats are not obliged to explore all remedies within
their own country of origin before seeking asylum elsewhere. In other words, asylum is not
regarded as the final recourse. However, when assessing the refugee claim of a child and deter-
mining his or her eligibility for refugee status, the possibility of internal flight or relocation may
be examined. Considering an internal flight or relocation alternative requires taking into ac-
count the individual circumstances of the child applicant and the conditions in the country of

origin where the internal flight or relocation is proposed.?6°

The necessity to consider internal relocation arises when the fear of persecution is confined to
a particular area of the country, beyond which the perceived threat cannot manifest. In practice,
this does not apply to situations where the feared persecution originates from or is supported

by state’s authorities, as they are presumed to exert control across the entire country.?*’ In the

263 1bid., para. 45.

264 1bid., para. 46.

265 UNHCR, Guidelines on International Protection No. 1 (2002), para. 26.
266 UNHCR, Guidelines on International Protection No. 4 (2003), paras. 2, 4.
267 1bid., para. 13.
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assessment of a child’s refugee status claim, wherein a well-founded fear of persecution on a
Convention ground has been substantiated in a specific region of the country of origin, an eval-
uation of the possibility for internal flight or relocation comprises two aspects: (i) an analysis
on the pertinence of such an inquiry, and (ii) an analysis on the reasonableness of any suggested
region for relocation.?®® The consideration of the best interests of the child shall guide both the

relevance and reasonableness analyses. %

Similar to adults, considering an alternative location within the child’s country of origin is rel-
evant only if the proposed area of relocation is “practically, safely, and legally accessible” to
the child.?’® When the threat of persecution arises from local or regional entities within a coun-
try, the possibility of internal relocation becomes relevant only if there is substantial evidence
indicating that the persecuting authority’s influence is confined to its own area and there are
specific circumstances explaining the inability of the country’s government to intervene in the
localized harm.?’! In cases where the child fears persecution by a non-state actor, key consid-
erations should include an evaluation of the persecutor’s motives, their capacity to pursue the
child in the suggested area of relocation, and the extent of protection provided by state’s au-
thorities to the child in that region. Effective and lasting protection provided by an authority
with complete control over the land and its inhabitants in the relocation area must be ensured.?”
The absence of adequate protection from the part of the state in one region may imply a broader
inability or unwillingness to safeguard the child’s protection elsewhere. This might be particu-

larly relevant in cases of gender-based persecution, such as female genital mutilation.?”?

Besides the absence of a fear of persecution in the proposed internal flight or relocation area, it
must also be deemed reasonable for the child to move there. The “reasonableness test” is tai-
lored to an individual child and considers whether it would be reasonable for the child to relo-
cate to the suggested area despite his or her fear of facing persecution in some other part of the

country. Therefore, the decision does not hinge on the actions expected of a “hypothetical

268 Ibid., para. 7.

269 UNHCR, Guidelines on International Protection No. 8 (2009), para. 53.

270 See UNHCR, Guidelines on International Protection No. 4 (2003), para. 7. An area does not qualify as an
internal flight or relocation alternative if: (i) there exist barriers to accessing the area that are not reasonably sur-
mountable, such as fluctuating war fronts; (ii) the refugee claimant would need to traverse the original region of
persecution to reach the proposed new location; or (iii) the claimant lacks the legal right to travel to, enter, and
remain in the proposed area (ibid., paras. 10—12).

2! 1bid., para. 14.

272 1bid., para. 17.

273 See ibid., para. 15.
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reasonable person”.2’* The assessment of the reasonableness of relocation alternative includes
questioning whether the claimant can live relatively normally within the country in question
without encountering excessive difficulties. This involves evaluating the specific situation of
the child applicant, considering both the potential for additional psychological distress stem-
ming from previous persecution and the likelihood of the child to find the new area to be safe
and secure. In addition, protection of human rights and potential for financial sustenance in the
new location area are relevant to consider before relocating the child.?” It shall be noted that a
location suggested for relocation that might be reasonable for an adult may not meet the rea-
sonableness criteria and be appropriate when the asylum applicant is a child. When determining
whether the internal relocation alternative is in the best interests of the child, the assessment of
the potential dangers and the feasibility of a suggested relocation area should thoroughly con-
sider factors such as the child’s age, sex, health, abilities to manage stress and adversity, family
situation and relationships, and language abilities as well as his or her ethnic, cultural, political

and religious considerations.?”¢

In cases involving unaccompanied children, careful consideration must be given to the reason-
ableness of proposed internal relocation. If children lack familial support upon returning and
are expected to live independently with no sufficient assistance on the part of the state, internal
flight or relocation expectation is not reasonable. What might be considered a minor inconven-
ience in the case of an adult could pose significant hardship for a child, especially without any
familial or social support network.?”” In such situations, internal flight or relocation arrange-
ments could potentially infringe upon children’s fundamental human rights, including the right

to life, survival and development (Article 6 of the UNCRC), as well as the right to be free from

274 1bid., paras. 22-23.

275 See ibid., paras. 7, 24-25.

276 See UNHCR, Guidelines on International Protection No. 8 (2009), paras. 54-55; UNHCR, Guidelines on In-
ternational Protection No. 4 (2003), para. 25.

27T UNHCR, Guidelines on International Protection No. 8 (2009), para. 56. See also the case referred to by the
UNHCR in relation to this in footnote 112 of the Guidelines: Federal Court of Canada, Elmi v. Minister of Citi-
zenship and Immigration (1999), where the judge found that “the hardship suffered by a child sent to an unfamiliar
place, without the support of an adult and without the prospect of a livelihood is - - commensurate with [the] cited
examples of undue hardship”, at para. 14.
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inhuman treatment (Articles 37 and 39).2’® Ultimately, an unreasonable internal flight or relo-

cation alternative may contravene the principle of the best interests of the child.?”

If the sole alternative for relocating an asylum-seeking child means placing him or her in insti-
tutional care, a thorough evaluation must be undertaken regarding the quality of care, health
services, and educational opportunities offered, along with consideration of the future prospects
for children who grew up in such institutions.?®® Furthermore, it is essential to assess how or-
phans and other institutionalized children are treated and perceived both socially and culturally
in the country of origin. If they are likely to face social stigma, bias, or mistreatment, the sug-

gested relocation place can be unreasonable for the child.

The introduction of the relocation concept should not impose any additional burden of proof on
child asylum applicants. The standard practice remains in force, stipulating that the burden of
proving an assertion lies with the party making it.28! Therefore, the decision-maker carries the
responsibility of demonstrating that an assessment of relocation is pertinent to the specific case.
If deemed relevant, the onus is on the party advocating for the relocation to specify the new
suggested area and furnish evidence supporting its reasonableness as an alternative in the
child’s case.?®? Procedural fairness necessitates ensuring that the child is clearly and sufficiently
informed of the alternative being under deliberation.?®* Furthermore, the child must also have
the opportunity to present his or her views on (a) why considering an internal relocation is
irrelevant, and (b) in case deemed relevant, why the suggested new area would not be reasona-

ble for the child to relocate to.28

278 See also the case referenced by the UNHCR in footnote 113 of the Guidelines: European Court of Human
Rights, Mubilanzila Mayeka and Kaniki Mitunga v. Belgium (2006), which was about the return of an unaccom-
panied five-year old girl. At paragraph 66 of the judgment, the Court stated that it was “struck by the failure to
provide adequate preparation, supervision and safeguards for her deportation”, concluding further in paragraph 69
that such “conditions was bound to cause her extreme anxiety and demonstrated such a total lack of humanity
towards someone of her age and in her situation as an unaccompanied minor as to amount to inhuman treatment”.
279 UNHCR, Guidelines on International Protection No. 8 (2009), para. 56.

280 Ibid., para. 57. See also ICRC et al., Inter-Agency Guiding Principles on Unaccompanied and Separated Chil-
dren (2004), where it was noted that that institutional care “should be viewed as a last resort” since “[r]esidential
institutions can rarely offer the developmental care and support a child requires and often cannot even provide a
reasonable standard of protection”, on p. 46

8L UNHCR, Guidelines on International Protection No. 4 (2003), para. 33. See also UNHCR, Handbook (2019),
para. 196.

282 See UNHCR, Guidelines on International Protection No. 4 (2003), para. 34.

283 See Feller — Tiirk — Nicholson (2003), p. 419, para. 7.

284 See UNHCR, Guidelines on International Protection No. 4 (2003), para. 35.
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5.24 Exclusion from Refugee Status

Taking into account the special vulnerability children, the clauses for excluding the eligibility
for refugee status in Article 1 F of the Refugee Convention must always be approached and
applied with heightened caution when the asylum applicant is a child. Especially for young
children, these clauses may not be applicable whatsoever.?®> Not making distinction between
adult and child asylum seekers,?%¢ Article 1 F may only be invoked against a child if he or she
has attained the age of criminal responsibility and has the mental capacity to be deemed ac-
countable for the alleged crime.?®” According to Article 40 of the UNCRC, states are encour-

aged to define a minimum age for criminal liability.?8®

If such age has been set in the child’s
country of origin, the state cannot deem a child below this minimum age as having committed

a crime that warrants exclusion.2%’

For children beyond the specified age threshold or in jurisdictions lacking such an age limit, it
remains essential to assess the individual child’s maturity to ascertain if they possessed the
requisite mental capacity to be held accountable for the offense in question under Article 1 F.
Generally, younger children are more likely presumed to lack such mental capacity at the per-
tinent time.?*° The evaluation of mental capacity becomes especially critical in cases where the
age threshold is at the lower end of the spectrum, but it also holds relevance in situations where
documentation on the child’s age is unavailable and there is uncertainty regarding whether the

child meets or exceeds the age for criminal accountability.?!

If there exist implications that the child’s actions could lead to exclusion of international pro-

tection, a three-step assessment process must be conducted.?*?

Firstly, the acts under scrutiny
must be evaluated against the grounds for exclusion, considering their nature and the specific

circumstances surrounding them. Secondly, applying Article 1 F entails confirming in each

285 UNHCR, Guidelines on International Protection No. 8 (2009), para. 59.

286 Tbid., para. 60.

27 UNHCR, Guidelines on International Protection No. 5 (2003), para. 28

288 Article 40(3) and its subparagraph (a) state that “States Parties shall seek to promote the establishment of laws,
procedures, authorities and institutions specifically applicable to children alleged as, accused of, or recognized as
having infringed the penal law, and, in particular: (a) The establishment of a minimum age below which children
shall be presumed not to have the capacity to infringe the penal law”.

289 UNHCR, Background Note on the Application of the Exclusion Clauses (2003), para. 91. The minimum age
for criminal responsibility varies across legal systems, spanning from 7 years to older ages. If the age at which the
child can be held criminally accountable is higher in his or her country of origin compared to the host country, this
should be considered in advantageous for the child (UNHCR, Guidelines on International Protection No. 8 (2009),
para. 60 and footnote 120).

290 UNHCR, Background Note on the Application of the Exclusion Clauses (2003), para. 91.

21 UNHCR, Guidelines on International Protection No. 8 (2009), para. 61.

22 1bid., para. 62.
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instance whether the child either committed an offence falling under one of the sub-clauses in
Article 1 F or aided in committing one in a way that establishes the child’s criminal accounta-
bility for the offence. Thirdly, if individual responsibility is confirmed, an evaluation is needed
to ascertain whether the repercussions of being excluded from refugee status align with the

severity of the committed act.?**

Several aspects are crucial in analyzing how exclusion clauses apply to criminal acts carried
out by children. When assessing individual accountability for acts that could lead to exclusion,
the evaluation of the individual’s mental state (or mens rea’’?) in the case of a child means

295 when acting to be

determining whether the child had the necessary “intent and knowledge
held personally accountable for the offense. This evaluation should take into account factors
such as the emotional, mental and cognitive development of the child. Circumstances that may
negate the presence of mens rea encompass, for instance, severe mental impairments, involun-

tary intoxication, or lack of maturity.?%¢

If the child is confirmed to have the requisite mental capacity to assume criminal responsibility,
further examination is still necessary to assess whether other factors negate the child’s individ-
ual responsibility. This includes evaluating whether the child acted due to coercion, duress, or
in defense of themselves or others, which is especially pertinent when considering claims from

297 Additional aspects to regard encompass the age at which the child

former child soldiers.
joined the armed group, the motives behind his or her involvement and departure from the
group, the duration of his or her membership, and any repercussions faced for refusing to join.

Moreover, factors such as coerced substance use, level of education, comprehension of the

293 UNHCR, UNHCR Statement on Article IF of the 1951 Convention (2009), pp. 7, 9-11.

294 “Mens rea” is a legal concept that pertains to the mental state of the defendant in a criminal offense (Herring
2022, p. 127).

295 The Rome Statute of the International Criminal Court sets out in its article 30 that these two elements are
required to establish the “mental element” of culpability: para. 1 reads “[u]nless otherwise provided, a person shall
be criminally responsible and liable for punishment for a crime within the jurisdiction of the Court only if the
material elements are committed with intent and knowledge”. Article 30(2) defines “intent” and 30(3)
“knowledge”.

296 UNHCR, Guidelines on International Protection No. 8 (2009), paras. 64, 64(i).

297 Ibid., para. 64(ii). The Paris Principles (2007) from UNICEF state that “[c]hildren who are accused of crimes
under international law allegedly committed while they were associated with armed forces or armed groups should
be considered primarily as victims of offences against international law; not only as perpetrators. They must be
treated in accordance with international law in a framework of restorative justice and social rehabilitation, con-
sistent with international law which offers children special protection through numerous agreements and princi-
ples” (para. 3.6). In case law, the Special Court for Sierra Leone did not indict children as they were regarded
victims of international crimes themselves (Public Affairs Office of the Special Court for Sierra Leone, Press
Release: Special Court Prosecutor Says He Will Not Prosecute Children (2002)).
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events, and experiences of trauma, abuse, or mistreatment may contribute to the rejection of the

child’s responsibility.>*®

If the child’s individual responsibility for the criminal offence is eventually established, the
severity of the crime is usually balanced against the level of persecution anticipated upon re-
patriation of the child. If there is a high probability of the child encountering severe persecution,
the offense must be considerably grave to justify the child’s exclusion from refugee status.
Considering the proportionality of the consequences of exclusion includes analyzing any miti-
gating or aggravating circumstances pertinent in the child’s case. Even when the circumstances
do not justify a defense for the child’s claim, aspects such as the child’s age, level of maturity,
and vulnerability remain crucial to consider. Regarding child soldiers, aspects to be considered
also comprise of experiences of mistreatment by armed forces personnel and conditions during
involvement in the armed group.?®® Additionally, it is essential to evaluate the potential out-
comes and treatment awaiting the child upon his or her return, including the risk of severe

human rights violations resulting from their departure from armed forces or group.>*

All in all, conducting a comprehensive and personalized assessment of all factors in a child’s
case before invoking Article 1(F) of the Refugee Convention is crucial. The best interests of
the child require safeguarding the children’s rights, special position and protection and ensuring
the consideration of their mental state and ability to comprehend and give consent to the
measures they are asked or ordered to take.*°! Due to the significant ramifications of exclusion,
it is also imperative to incorporate stringent procedural safeguards into the process of determin-

ing exclusion.?*

2% UNHCR, Guidelines on International Protection No. 8 (2009), para. 64(ii). For further information on rejecting
individual responsibility, see UNHCR, Guidelines on International Protection No. 5 (2003), paras. 21-24. See
also, for instance, the following cases referenced by the UNHCR in footnote 127 of the Guidelines where the
courts acknowledged that children who had committed crimes typically warranting the application of exclusion
clauses could be absolved of responsibility due to their vulnerable circumstances: Commission des Recours des
Réfugiés of France, CRR, 28 janvier 2005, 448119, M.C.; Commission des Recours des Réfugiés of France, CRR,
28 avril 2005, 459358, M.V.; Exclusion.

29 UNHCR, Guidelines on International Protection No. 8 (2009), para. 64(iii). For a detailed analysis on exclusion
from refugee status in the case of child soldiers, see UNHCR, Advisory Opinion From the Office of the United
Nations High Commissioner for Refugees (UNHCR) Regarding the International Standards for Exclusion From
Refugee Status as Applied to Child Soldiers (2005).

300 UNHCR, Guidelines on International Protection No. 8 (2009), para. 64(iii).

301 See ibid., para. 63.

302 UNHCR, Guidelines on International Protection No. 5 (2003), para. 31. For further analysis on procedural
issues, see also paras. 32-36 and UNHCR, Background Note on the Application of the Exclusion Clauses (2003),
paras. 98—113.
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5.3  Procedural and Evidentiary Safeguards

In its guidelines on child asylum claims, the UNHCR has also delineated the general measures
for the treatment of children in the asylum procedure. These measures are stated to establish
minimum standards for the conduct of states in accordance with refugee and international hu-
man rights law. Young age, dependency and immaturity are reasons why children should ben-
efit from particular procedural and evidentiary safeguards to guarantee an equitable decision-
making on their refugee status.’*> The UNHCR notes that the applicable age for children to
enjoy specific procedural safeguards outlined in the guidelines is the moment they apply for
asylum, rather than when a decision on their international protection is made. This differs from
the substantive evaluation of the child’s refugee claim, where the forward-looking nature of the

assessment may also consider their age at the time of the asylum decision.?%*

The UNHCR’s Executive Committee has mentioned in its Conclusion on Children at Risk that
states are recommended to “[d]evelop child and gender-sensitive national asylum procedures,
where feasible, - - with adapted procedures including - - prioritized processing of unaccompa-
nied and separated child asylum-seekers”.3% The measure is part of a non-exhaustive list of
general preventive, responsive and remedial actions aimed at averting the exposure of children
to situations of heightened risk. The Committee on the Rights of the Child has confirmed the
approach by declaring that the refugee status applications submitted by unaccompanied and
separated children should be prioritized, and all endeavors should be undertaken to reach a
prompt and fair decision.>*® The UNHCR guidelines on child asylum claims published a few
years later go a step further by requiring that all claims filed by child applicants, regardless of
the child being accompanied or not, should typically be processed with priority as children
frequently need special protection and assistance. The prioritized processing refers to shortened
waiting periods at each phase of the child’s asylum process, including in the issuance of a de-

cision on their claim.3?’

303 UNHCR, Guidelines on International Protection No. 8 (2009), para. 65.

304 Ibid., footnote 129.

305 UNHCR ExCom, Conclusion on Children at Risk No. 107 (LVIII) — 2007, para. g(viii). See also UNHCR,
Guidelines on Policies and Procedures in dealing with Unaccompanied Children Seeking Asylum (1997), para.
8.1 in which the Agency established that (unaccompanied) children’s refugee status applications should be given
priority in RSD procedures.

306 CRC, General comment No. 6 (2005), para. 70.
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However, before beginning the asylum procedure of a child, the UNHCR suggests taking the
child applicant into account in a way that implements the child-friendly approach to the RSD
procedure required by the best interests of the child: the Agency has observed that children need
adequate time to prepare and contemplate recounting their experiences. Children require time
to establish trust with their guardian and other professionals and to feel safe. Typically, if a
child’s claim is directly linked to the claims of his or her accompanying family members or if
the child is seeking derivative status, prioritizing the child’s claim will not be essential unless

other factors indicate that priority processing is warranted.3%

There is no universal guideline dictating under whose name a child’s asylum application should
be submitted, especially in cases involving notably young children or when the asylum claim
is made on the basis of a parent’s fear for their child’s safety. This determination is subject to
the specific regulations of each country. However, it is essential to have adequate flexibility to
adjust the principal applicant’s name during the process if it becomes apparent that the child,
rather than the parent, is the more suitable principal applicant. This is particularly significant in
claims such as female genital mutilation and forced marriage where parents seek international
protection together with their child because of the fear for the child’s life, even if the child
might not fully understand the reasons behind fleeing. In such situations, allowing the change
as regards the name of the principal asylum applicant assists in preventing administrative com-

plications from unduly prolonging the proceedings."

In case the child has arrived in the state unaccompanied or separated from his or her parents or
legal guardians, the commencement of the asylum procedure and refugee status determination
should also initiate prompt efforts to find the parents and other family members of the child
applicant.3!” The Executive Committee of the High Commissioner’s Programme has recom-
mended in its Conclusion on Children at Risk that states undertake to “[f]acilitate children’s

enjoyment of family unity through putting in place procedures to prevent separation, and in

308 Tbid. See also the material referenced by the UNHCR in relation to this in footnote 132 of the Guidelines:
UNHCR, Procedural Standards for Refugee Status Determination under UNHCR'’s Mandate (2003), chapters
3.2.5,4.2.1-4.2.3. These Procedural Standards are meant to be implemented by the UNHCR staff in operations
where it is responsible for conducting the RSD pursuant to its mandate. Therefore, as stated on p. 1-4, “[t]hey are
not intended to identify standards for national procedures, which in certain States may exceed the standards pro-
posed. However, many of the principles upon which the recommendations are based are equally relevant in all
RSD operations”. It should also be remarked that the 2003 RSD Procedural Standards have been updated: for the
revised version, see UNHCR, Procedural Standards for Refugee Status Determination under UNHCR’s Mandate
(2020).

309 UNHCR, Guidelines on International Protection No. 8 (2009), para. 67 and footnote 133.
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respect of unaccompanied and separated children, facilitate tracing and family reunification
with their family members in accordance with the respective child’s best interests™.3!! Although
family reunification is usually considered to be in the best interests of the child,*!? exceptions
may arise if (i) there is evidence indicating that tracing or reunification efforts could jeopardize
the safety of the child’s parents or other family members, (ii) the child has experienced abuse
or neglect, and/or (iii) the parents or family members are implicated in or have been involved

in the child’s persecution.?!3

The implementation of a child-friendly RSD process requires that children who are the principal
asylum applicants are entitled to have a legal representative, which typically means a lawyer or
other person qualified to assist the child in the legal matters related to the RSD procedure and
in the interactions with the state’s authorities. The representative must be adequately trained
and provide continuous support and guidance to the child in his or her asylum procedure. In
addition, in the case of an unaccompanied or separated child, an unbiased, qualified guardian
should be directly appointed to the child at no cost. Guardian is an impartial professional with
specialized expertise who oversees that the child’s best interests are a primary consideration in
the decision-making and that the child’s well-being is taken care of during the asylum proce-
dure. Important remark is that the process of selecting a guardian for an unaccompanied or
separated refugee child must be non-discriminatory: the procedure should adhere to or surpass
the prevailing national administrative or judicial procedures followed in the case of appointing

a guardian to a child who is a citizen of the country.3!*

Given that the final decisions should be grounded in a thorough assessment of the individual
circumstances of each child taking into account their personal, familial, and cultural context, it
is essential that those involved in RSD procedures possess knowledge and understanding of the
child’s history, culture, and background.’!> Facilitating the participation of the child and re-
specting the child’s right to express his or her views (Article 12 of the UNCRC) hold significant
importance in the asylum procedure. A child’s firsthand narrative often serves as a crucial ele-

ment in identifying their specific protection needs as the child is frequently the sole provider of

31T UNHCR ExCom, Conclusion on Children at Risk No. 107 (LVIII) — 2007, para. (h)(iii).

312 UNHCR, 2021 UNHCR Best Interests Procedure Guidelines, p. 135.

313 UNHCR, Guidelines on International Protection No. 8 (2009), para. 68.

314 1bid., para. 69 and footnote 135. See also UNHCR ExCom, Conclusion on Children at Risk No. 107 (LVIII) —
2007, para. (g)(viii), which recommends states to provide “qualified free legal or other representation for unac-
companied or separated children”.

315 UNHCR, Guidelines on Policies and Procedures in dealing with Unaccompanied Children Seeking Asylum
(1997), para. 8.10.
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such information regarding his or her experience. To ensure that the child can freely express
his or her views and needs and due weight is given to the said, it is imperative to establish safe
and child-friendly procedures and environments that foster trust throughout all phases of the
asylum process. Moreover, children should receive all requisite information, presented in a lan-
guage and manner suitable for their understanding, regarding the options available to them and

the associated implications.?!®

The UNHCR’s Executive Committee has noted in its Conclusion on Children at Risk that the
identification of children at heightened risk is a challenging as children “are frequently less
visible than adults and may not have the opportunity or feel able to report protection incidents,
particularly if these occur in the private domain and/or are associated with social stigmas or
taboos”.3!” The UNHCR has further analyzed that children may struggle to provide accounts of
their experiences in a manner comparable to adults due to various factors: obstacles may include
trauma, parental influence, limited education, apprehension towards authorities, reliance on
scripted narratives provided by smugglers, or fear of retaliation. Additionally, their age and
level of maturity may hinder their ability to discern relevant information or comprehend their
experiences in a manner easily comprehensible to adults. Consequently, some children may
omit or distort crucial details, be unable to distinguish imagined events from reality, or struggle
with abstract concepts such as time or distance. Such discrepancies in a child’s narrative may

stem from developmental limitations instead of lying.?!®

To encourage children to express their views and share their experiences, children must be in-
formed about their right to privacy and confidentiality (Article 16 of the UNCRC)*" and
thereby empowered to communicate freely, devoid of any coercion, restriction, or fear of retal-

iation.*?° Suitable modes of communication must be tailored to various stages of the asylum

316 UNHCR, Guidelines on International Protection No. 8 (2009), para. 70. See also CRC, General comment No.
6 (2005), para. 25; CRC, General comment No. 12 (2009): The right of the child to be heard, paras. 123—124.
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319 According to Article 16(1) of the UNCRC, “[n]o child shall be subjected to arbitrary or unlawful interference
with his or her privacy, family, home or correspondence, nor to unlawful attacks on his or her honour and reputa-
tion”. Article 16(2) continues by stating that “[t]he child has the right to the protection of the law against such
interference or attacks”.

320 UNHCR, Guidelines on International Protection No. 8 (2009), para. 70. In addition to Article 12 of the UNCRC
stating the child’s right to be heard, Article 13 of the UNCRC ensures that “[t]he child shall have the right to
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public order (ordre public), or of public health or morals”.

65



procedure, such as the asylum interview, and must factor in the child’s age, gender, cultural
heritage and maturity, as well as the specifics of his or her flight and arrival.*?! Beneficial non-
verbal communication avenues for children may encompass activities like play, drawing, writ-
ing, role-playing, storytelling, and singing. In the case of disabled children, their specific needs
must be considered by providing “whatever mode of communication they need to facilitate

expressing their views” 3?2

Furthermore, in order to guarantee the consideration of children’s views as well as adequate
identification and addressing of their needs and protection risks, the UNHCR ExCom acknowl-
edges that children need to have “access to adults with expertise in age-appropriate and gender-
sensitive interviewing and communication skills”.32 It is imperative that the asylum claims’
assessors possess the requisite expertise and training to accurately evaluate the reliability and
significance of a child’s testimony. This may entail engaging specialists to interview children
in informal settings or environments conducive to open communication where children feel

secure, such as reception centers.>?*

While typically the burden of proof is shared between the examiner and the applicant in case
the asylum claim is made by an adult, if the applicant is a child, or, on even more compelling
grounds, an unaccompanied child, it may be inevitable that the examiner bears a greater burden
of proof.3?* If the factual details of the case remain elusive and/or the child demonstrates an
incapacity to thoroughly expound upon their claim, the examiner must render a decision based
on all available information, which might necessitate a generous application of the benefit of
the doubt.’?¢ Likewise, if there are doubts about the credibility of certain aspects of the child’s
claim, the child’s assertions should be presumed to be credible, pending evidence to the con-

trary.3%’

Asylum authorities must exert heightened diligence in collecting pertinent country of origin

information and other corroborating evidence. Similarly to how country of origin information
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32 Ibid., para. 73. See also UNHCR ExCom, Conclusion on Children at Risk No. 107 (LVIII) — 2007, para. (g)(viii),
which recommends states to develop adapted evidentiary requirements.
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can exhibit gender bias by predominantly reflecting male experiences, the experiences of chil-
dren might also be overlooked. Furthermore, children may possess limited awareness of the
prevailing conditions in their country of origin or lack the ability to articulate the reasons behind

their persecution.??®

Children should have the right to access state’s asylum procedures, regardless of their age.’?°
However, if uncertainty arises about a child’s age, and only then, age assessment is conducted
as part of a thorough evaluation considering both the physical appearance and the psychological
maturity of the child. The Executive Committee has underlined that such assessment must be
conducted in a manner that is scientific, safe, fair, sensitive to the child’s needs and gender, and
respectful for human dignity. In addition, the ExCom has found that states should use a margin
of appreciation and ensure that in cases of doubt, the age assessment leans towards considering
the individual as a child.>*° Due to variations between states in how the age is measured and the
significance it holds, caution is necessary to avoid drawing negative conclusions about credi-
bility in cases where cultural or national norms might either underestimate or overestimate a
child’s age. Children should also receive clear explanations about the purpose and the course
of the age assessment in a language they understand, with guidance from their appointed guard-
ian. 3!

While international human rights law guarantees children’s right to privacy, interference with
this right might be justified and in the best interests of the child in certain circumstances. More
specifically, DNA testing can sometimes serve as an additional evidentiary safeguard in the
RSD procedure and may be especially valuable, for instance, in cases where there are suspicions
that asylum-seeking children have been trafficked by individuals who falsely claim to be their
parents or other relatives.>3> However, DNA tests should only be utilized when alternative
methods of verification have proven inadequate. Under typical circumstances, DNA testing is
only performed when permitted under law and consented by the persons to be tested, giving all
persons concerned a comprehensive explanation of the purpose behind such testing. In certain

situations, children may lack the capacity to provide consent due to reasons such as their age,
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immaturity, or limited comprehension of the process. In such instances, their designated guard-
ian (if a family member is absent) will make the decision on consenting while considering the

child’s perspective and best interests.>*3

Finally, decision regarding the refugee status of the child must be conveyed to the child in a
language and format comprehensible to him or her. The decision should be communicated di-
rectly to the child, with his or her guardian, legal representative, or other support person present,
within a supportive and non-intimidating setting. In the event of a negative decision, special
attention is required in conveying it to the child, along with clear explanations of possible future
actions to mitigate the psychological distress or harm caused by the negative decision.>** Min-
imum procedural safeguards encompass offering the child a possibility to make an appeal of
his or her decision, providing him or her guidance regarding the submission of an appeal, and
adapting the deadlines for appeal to be more appropriate for the child.>**> All possible children’s
appeals should be handled with fairness and as promptly as feasible: it is in the child’s best
interests that every endeavor is undertaken to render a decision promptly in order to prevent
children from being in a state of uncertainty for an extended period concerning their status and

future.33¢
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6 Conclusions

Since children are often overlooked in national refugee status determination processes, the pur-
pose of this thesis was to find out how the best interests of the child, as codified in Article 3(1)
of the United Nations Convention on the Rights of the Child, should be taken into account in
the refugee status determinations conducted by states in accordance with the Convention Re-
lating to the Status of Refugees. The study employed the method of doctrinal legal research to
dissect and interpret the relevant articles of both Conventions in accordance with the general
rules of treaty interpretation and special interpretative techniques characteristic to human rights.
The thesis mostly used official authoritative guidance published by the supervisors of the
UNCRC and the Refugee Convention but was also supplemented by practical examples of case
law to ground the theoretical insights in practical reality. After extensive analysis, it is clear
that the best interests of the child must be considered throughout the RSD process in two distinct
ways: by ensuring that the substantive assessment of the child’s refugee claim is child-sensitive

and by making the RSD process child-friendly through procedural and evidentiary safeguards.

Regarding the first way, the thesis established that the child’s best interests must be a primary
consideration in the substantive determination of a child’s eligibility for refugee status. The
relationship between the UNCRC and the Refugee Convention is complementary: although the
best interests of the child do not remove the need for the child to fulfill the criteria for refugee
status as set out in Article 1 A (2) of the Refugee Convention, the best interests of the child
require the authority conducting the RSD to consider the definition of a refugee from the child’s
point of view. A child-sensitive interpretation of refugee status entails evaluating the well-
foundedness of fear, persecution, and grounds for it mentioned in the refugee definition, as well
as the suitability of an internal flight or relocation alternative and possible exclusion from ref-
ugee status pursuant to Article 1 F of the Refugee Convention, in a way that considers the

child’s age, immaturity, vulnerability, and specific needs.

By applying the child-sensitive interpretation to the “well-founded fear” criterion, the study
found that a child may manifest its fear differently from an adult, possibly being unable to
express it or exaggerating it. Therefore, the best interests of the child necessitate that the as-
sessment of the well-foundedness of the child’s fear should consider both subjective and objec-
tive elements. In addition to the child’s personal situation, the conditions of the child’s parents

and other members of the family, including their circumstances in the child’s country of origin,
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are relevant when assessing whether the child asylum applicant has a “well-founded fear of

being persecuted”.

Similarly to a child’s expression of fear, the thesis discovered that mistreatment or threats that
might not constitute persecution for an adult could reach that threshold in the case of a child. In
relation to this, it was noted that the persecution of children can be either child-related or child-
specific. Child-related manifestations of persecution include psychological traumas inflicted on
the child by a hostile environment, such as witnessing violence against family members, forced
separation from parents, or other experiences that instill a well-founded fear of persecution in
the child despite the child not being the immediate target of the persecutory harm. Child-spe-
cific forms of persecution, then again, cover persecution that targets only children, dispropor-
tionately impacts them, or violates specific rights afforded to children. Child trafficking, female
genital mutilation and forced under-age recruitment of children as soldiers are only a few ex-

amples of such persecution.

The five Convention grounds for persecution — race, religion, nationality, membership of a par-
ticular social group, and political opinion — must also be interpreted with an awareness of how
these factors uniquely affect children. The thesis observed that a child-sensitive interpretation
of the causal connection to one of the Convention grounds requires that a refugee status assessor
considers a ground even if the child has not explicitly invoked it. It was found that each of the
grounds can be invoked in the refugee claim of a child. However, children’s claims have pre-
dominantly been assessed within the framework of the ground “membership of a particular
social group”, as children themselves can be recognized as a particular social group under the

Convention.

The best interest of the child must be considered also if an internal flight or relocation alterna-
tive is proposed as part of the RSD process. The thesis found that the best interests of the child
have a special role in guiding the analysis on the relevance and reasonableness of internal flight
or relocation for a child applicant, as a location deemed reasonable for an adult may not meet
the criteria of reasonableness and appropriateness when the asylum applicant is a child. As-
sessing an internal flight or relocation alternative from the point of view of the child’s best
interests places emphasis on the safety and individual circumstances of the child in the proposed
relocation area. Evaluating the availability of care, education, and protection, as well as the
potential psychological impact of such relocation and the child’s ability to adapt, are all essen-

tial aspects to be taken into account when assessing the appropriateness of the alternative. For
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unaccompanied children, the reasonableness of relocation is even more critical, as lack of fa-

milial support can lead to significant hardship, potentially infringing on children’s rights.

Regarding the exclusion from refugee status, the thesis noted that the exclusion clauses in Ar-
ticle 1 F of the Refugee Convention must be always applied with heightened caution when it
comes to children. The mental state of the child, ability to comprehend and give consent to the
measures they are asked or ordered to take, as well as whether the child acted due to coercion,
duress, or in defense of themselves or others, are crucial in determining the child’s accounta-
bility and disqualification of his or her refugee status. In accordance with the best interests of
the child, aspects such as the child’s age, maturity, and vulnerability remain crucial to consider

even when the circumstances do not justify a defense for the child’s claim.

The second way in which the best interests of the child should be taken into account is through
the establishment of procedural and evidentiary safeguards. The thesis identified various child-
sensitive mechanisms and safeguards that must be put in place to ensure that children’s voices
are heard and their specific needs are addressed. The practical solutions in the child’s best in-
terests include prioritized processing of children’s claims, adequate flexibility in case the prin-
cipal asylum applicant’s name would need adjusting to that of a child, and the commencement
of family tracing and reunification in the case of an unaccompanied or separated child. A legal
representative and, if needed, a qualified guardian should be provided to the child to assist the
child and oversee the best interests of the child during the RSD process. Children should also
be provided with adequate time to prepare for a possible interview and a safe and supportive
environment to share their experiences in accordance with their right to be heard. Furthermore,
ensuring child-friendly interview techniques and that those involved in RSD procedures possess
the required expertise and understanding for evaluating the child’s claim are essential safe-

guards.

The study outlined that evidentiary standards applied when assessing a child’s claim should be
flexible and considerate of the difficulties children may face in providing detailed and coherent
accounts of their experiences. The child’s best interests require that decision-makers are trained
to understand these challenges and to interpret evidence through a child-sensitive lens. If un-
certainty arises about a child’s age and age assessment is conducted, the authorities should use
a margin of appreciation and ensure that in cases of doubt, the age assessment leans towards
considering the individual as a child. DNA testing can also serve as an additional evidentiary

safeguard in the child’s RSD procedure.
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Lastly, but not least, a decision on the child’s refugee status should be conveyed to the child in
a language and format comprehensible to him or her. The best interests of the child require that
in the event of a negative decision, special attention should be paid in conveying it to the child
along with explanations of future actions to mitigate the psychological distress caused by such
decision. Regarding appeal procedures, every effort should be made to handle all appeals of

children in a fair and prompt manner.

This study has provided a detailed framework for understanding and applying the best interests
of the child in refugee status determinations within the confines of existing international law.
By systematically analyzing international guidelines, general comments, and relevant legal
principles, the thesis has illuminated how states can fulfill their obligations under both Conven-
tions without compromising the protective goals of either. The thesis has demonstrated that the
child’s best interests shape the refugee status determination in ways that ensure the rights, spe-
cial position, and protection of the child, as well as take sufficiently account of the child’s age,
needs and vulnerabilities. At the same time, the findings of the study underscore the multifac-
eted nature and critical importance of integrating the best interests of the child into states’ RSD
processes. Mere reference to the best interests of the child in decision-making regarding the

child’s refugee status is insufficient; the best interests of the child must be properly applied.

In conclusion, the best interests of the child should be central to states’ refugee status determi-
nations. The concept of the child’s best interests not only aligns with the core values of the
UNCRC but also enhances the protective framework of the Refugee Convention. Ensuring that
children seeking refugee status receive the protection they deserve requires both a legal com-
mitment to the best interests principle and practical measures to implement this commitment
effectively. By making the best interests of the child a primary consideration in refugee status
determination, states can uphold the fundamental rights of children and contribute to a more

just and humane refugee protection system.
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