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This book is dedicated to the Earth and all the Life it embraces…  
… and to my son Lauri, for teaching me how it is to feel truly responsible. 
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I   Introduction

UN Special Rapporteur Ksentini’s 1990 characterization of indigenous peoples as
‘victims of environmental degradation and protectors of vulnerable ecosystems’1 describes
a prevailing view in international discussions concerning indigenous peoples’ relationship
with the environment. Victoria Tauli-Corpuz, Chairperson of the Permanent Forum on
Indigenous Issues, emphasizes the fundamental importance of lands and territories to
indigenous peoples as the crux of their livelihood and their spiritual, cultural and social
identity. In many declarations and statements, indigenous peoples stress how people and
the Earth are one: human beings are an integral part of nature. All living creatures in nature
are sacred, and it is not merely the right but also the responsibility of indigenous peoples to
preserve the environment for future generations.2

Traditional, nature-based livelihoods and the way of life of indigenous peoples are
considered to be an inherent part of their right to culture.3 Thus the cultural and
environmental integrity4 of indigenous peoples go hand in hand. ‘The Right to Be a Part of
Nature’ in this context means the protection of the cultural integrity of indigenous peoples5

against any kind of environmental interference that negatively affects the ability of these
peoples to practise their traditional, nature-based livelihoods and way of life, which,
despite many changes in the modern world, still form the basis of the culture of many
indigenous peoples.

This dissertation, although acknowledging that culture is an evolving concept, focuses
solely on the so-called traditional way of life of indigenous peoples. It is, in the end, the
traditional, nature-based culture that makes indigenous peoples a special group benefiting
from environmental rights intended to protect their traditional cultural practices. The
special importance of lands and resources is also the basis of claims concerning self-
determination, as will be discussed in this dissertation.

The UN Office of the High Commissioner for Human Rights has estimated that there
are over 300 million people regarded as indigenous in over 70 different countries.6

1 Special Rapporteur Ksentini, Preliminary Report, Human Rights and the Environment,
E/CN.4/Sub.2/1991/8 (1991), 23.
2 See the article in this dissertation: Protecting the Rights of Indigenous Peoples – Promoting the
Sustainability of the Global Environment?, particularly Chapters 2 and 3.
3 See, for instance, Lubicon Lake Band v. Canada, Communication No. 167/1984, CCPR/C/38/D167/1984;
Kitok v. Sweden, Communication No. 197/1985, CCPR/C/33/D/167/1985 (1988); Human Rights
Committee, General Comment No. 23: The Rights of Minorities (Art. 27), UN Doc.
CCPR/C/21/Rev.1/Add. 5, 8 April 1994.
4 There is no generally accepted definition of this widely used concept. However, generally, and also in the
context of this dissertation, ‘environmental integrity’  refers to the sustenance of important biophysical
processes which support life and which must be allowed to continue without significant change in order to
maintain the balance and health of nature’s life support systems. See generally, for instance, Westra, L.,
Environmental Justice and the Rights of Indigenous Peoples: International and Domestic Legal
Perspectives, Earthscan, London, Sterling, VA, 2008, pp. 3-22.
5 ‘Cultural integrity of indigenous peoples’, in the context of this dissertation, means the possibility of
indigenous communities to enjoy and practice the elements of their culture, such as traditional livelihoods,
without any external threat.
6 UN Office of High Commissioner for Human Rights, Fact Sheet No. 9 (Rev 1): The Rights of Indigenous
Peoples (1997), available at: <http:///www.ohchr.org.> (visited 22 June 2009). See also Table 1 in
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According to the chairperson of the Working Group on Indigenous Populations, Erica-
Irene Daes, ‘the concept of “indigenous” is not capable of a precise, inclusive definition
that can be applied in the same manner to all regions of the world’.7 Also the UN
Permanent Forum on Indigenous Issues states that no formal universal definition of the
term is necessary.8 A so-called ‘working definition’ of indigenous peoples at the
international level was made two decades ago by United Nations Special Rapporteur
Martinez Cobo. In his study on discrimination against indigenous peoples, he adopted the
following definition, which is still widely used at present:

Indigenous communities, peoples and nations are those which, having a
historical continuity with pre-invasion and pre-colonial societies that developed on
their territories, consider themselves distinct from other sectors of the societies
now prevailing in those territories, or parts of them. They form at present non-
dominant sectors of the societies and are determined to preserve, develop and
transmit to future generations their ancestral territories, and their ethnic identity, as
the basis of their continued existence as peoples, in accordance with their cultural
patterns, social institutions and legal systems.

This historical continuity may consist of the continuation, for an extended
period reaching into the present, of one or more of the following factors:
a. occupation of ancestral lands, or at least of part of them;
b. common ancestry with the original occupants of these lands;
c. culture in general, or in specific manifestations (such as religion, living
under a tribal system, membership of an indigenous community, dress, means of
livelihood, lifestyle, etc.);
d. language (whether used as the only language, as mother-tongue, as the
habitual means of communication at home or in the family, or as the main,
preferred habitual, general or normal language);
e. residence in certain parts of the country, or in certain regions of the world;
f. other relevant factors.9

Requiring some sort of historical continuity limits this definition essentially to
indigenous peoples in countries in which European colonization has occurred, thus
excluding many indigenous peoples of Asia and Africa.10 Accordingly, ILO Convention

Hitchcock, R.K., ‘International Human Rights, the Environment and Indigenous Peoples’, 5 Colorado
Journal of International Environmental Law and Policy (1994): 1-21, at 3.
7 Working Group on Indigenous Populations, Working Paper by the Chairperson-Rapporteur on the concept
of ‘indigenous peoples’, U.N. Doc. E/CN.4/Sub.2/AC.4/1996/2 (1996). However, Daes lists several factors
which are relevant to an understanding of the term ‘indigenous peoples’: ‘a. priority in time, with respect to
the occupation and use of a specific territory; b. the voluntary perpetuation of cultural distinctiveness,
which may include the aspects of language, social organization, religion and spiritual values, modes of
production, laws and institutions; c. self-identification, as well as recognition by other groups, or by State
authorities, as a distinct collectivity; and d. an experience of subjugation, marginalization, dispossession,
exclusion or discrimination, whether or not these conditions persist.’ Ibid.
8 UN Secretariat of the Permanent Forum on Indigenous Issues, ’The Concept of Indigenous Peoples’,
Background Paper to Workshop on Data Collection and Disaggregation for Indigenous Peoples, New York,
19-21 January 2004, UN Doc PFII/2004/WS.1/3, available at:
<http://www.un.org/esa/socdev/unpfii/documents/workshop_data_background.doc> (visited 21 June 2009).
9 U.N. Doc. E/CN.4/Sub.2/1986/7/Add.4, paras. 379-380.
10 See Stoll, P. and von Hahn, A., ‘Indigenous Peoples, Indigenous Knowledge and Indigenous Resources
in International Law’, in S. v. Lewinski (ed.), Indigenous Heritage and Intellectual Property: Genetic

http://www.un.org/esa/socdev/unpfii/documents/workshop_data_background.doc
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No. 169 concerning Indigenous and Tribal Peoples in Independent Countries11 goes further
in its definition by including all tribal and indigenous peoples who lived on a specific
territory at the time of the establishment of the present state boundaries. ILO Convention
No. 169 is applicable to all

tribal peoples in independent countries whose social, cultural and
economic conditions distinguish them from other sections of the national
community, and whose status is regulated wholly or partially by their own
customs or traditions or by special laws or regulations; [and all] peoples in
independent countries who are regarded as indigenous on account of their
descent from the populations which inhabited the country, or a geographical
region to which the country belongs, at the time of conquest or colonisation or
the establishment of present state boundaries and who, irrespective of their
legal status, retain some or all of their own social, economic, cultural and
political institutions.12

In contrast with Cobo’s definition, the ILO Convention No. 169 does not explicitly
emphasize the relevance of lands and traditional livelihoods as factors defining indigenous
peoples. The key role of the rights to lands and traditional territories has, however, been
recognized in other paragraphs of the ILO Convention No. 169. The World Bank, on the
other hand, recognizes ‘a close attachment to ancestral territories and to the natural
resources in these areas’ as one of the key elements of the definition of indigenous
peoples.13

Despite all the differences among indigenous peoples around the world, common
themes prevail in the various attempts at definition listed above. First and foremost is the
distinct culture of indigenous peoples in relation to the majority population. Such a culture
can comprise different elements: for example, a distinct language, religion, specific
customs and traditions, as well as specific uses of territory and resources. Furthermore,
self-identification as a subjective criterion is fundamental. Self-identification consists of
two elements: the group-consciousness of persons who believe they belong to a certain
indigenous group, and the group’s acceptance that the individuals in question are a part of
their community.14

Resources, Traditional Knowledge, and Folklore, 2nd Edition, Kluwer Law International, The Hague
(2008), at 12.
11 International Labour Organization Convention (No. 169) concerning Indigenous and Tribal Peoples in
Independent Countries, Geneva, adopted 27 June 1989, entered into force 5 September 1991, 28 ILM
(1989) 1382.
12 ILO Convention No. 169, Article 1, para. 1.
13 See the World Bank Operational Directive 4.20. The World Bank does not limit itself purely to
indigenous peoples but uses the terms ‘indigenous peoples’, ‘indigenous ethnic minorities’, ‘tribal groups’,
and ‘scheduled tribes’ to describe social groups with a social and cultural identity distinct from the
dominant society, which makes them vulnerable to being disadvantaged in the development process. Ibid.
14 See Stoll, P. and von Hahn, A. (2008), at 14. See also E/CN.4/Sub.2/1986/7/Add.4, para. 381, and Art.
1(2) of ILO Convention No. 169, which says: ‘Self-identification as indigenous or tribal shall be regarded
as a fundamental criterion for determining the groups to which the provisions of this Convention apply’.
According to Donders, ‘Self-identification is a key aspect of lives of indigenous peoples, which implies that
an individual is indigenous on the basis of self-identification and acceptance by community.’ See Donders,
Y.M., Towards a Right to Cultural Identity, School of Human Rights Research Series No. 15,
Intersentia/Hart, Antwerpen/Oxford/New York (2002), at 205.
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Brölmann and Zieck, for instance, emphasize the above-mentioned elements relating
to the definition of indigenous peoples, dividing these elements into four categories: pre-
existence or ‘historical continuity’, distinct cultural forms, non-dominance and self-
identification.15 In a similar way, Thornberry regards the following elements as definitive
with regard to indigenous peoples: present habitation and historical continuity in relation to
the colonial context, attachment to land, a communal sense and communal rights, and a
cultural gap between the dominant population and the indigenous communities.16

What distinguishes indigenous peoples from minorities is that indigenous peoples,
unlike minorities, lived as the original inhabitants, prior to the arrival of later settlers, of a
given territory. Additionally, their distinct livelihood related to the use of the land
distinguishes indigenous peoples from minorities.17 Capotorti describes minorities as
follows:

A group numerically inferior to the rest of the population of a State, in a non-
dominant position, whose members – being nationals of the State – possess ethnic,
religious or linguistic characteristics differing from those of the rest of the population and
show, if only implicitly, a sense of solidarity, directed towards preserving their culture,
traditions, religion and language.18

According to Alfredsson, the rights of both minorities and indigenous peoples
concern protection within the state without interruption of sovereignty and territorial
integrity.19 There are, however, differences in the protection of the rights of minorities, on
one hand, and indigenous peoples, on the other, when it comes to the adoption of different
standards and the creation of forums and monitoring systems. According to Alfredsson,
indigenous rights involve not only equal rights and non-discrimination but also include
special elements, such as the possession of land and benefits from natural resources.
Additionally, as discussed in this dissertation, there is an opening for the recognition of
internal self-determination in relation to indigenous peoples.

Indigenous peoples have often been seen as fulfilling the criteria for both categories –
minorities and peoples – at least, peoples in the social, cultural, and ethnological meaning
of the term.20 The UN Human Rights Committee, for instance, as discussed in this
dissertation, applies nowadays both Articles 27 (on the protection of minorities) and
Article 1 (on the right of peoples to self-determination) of the International Covenant on

15 Brölmann, C.M. and Zieck, M.Y.A., ‘Indigenous Peoples’, in C.M. Brölmann et al (eds.), Peoples and
Minorities in International Law, Kluwer: Dordrecht (1993), pp. 187-220, at 191.
16 Thornberry, P., Indigenous Peoples and Human Rights, Manchester, Manchester University Press (2002),
at 55.
17 See Alfredsson, G., ‘Minorities, Indigenous and Tribal Peoples and Peoples: Definitions of Terms as a
Matter of International Law’ in N. Ghanea and A. Xanthaki (eds.), Minorities, Peoples and Self-
Determination, Dordrecht: Martinus Nijhoff Publishers (2005), pp.163-172, at 169.
18 The UN Sub-Commission on Prevention of Discrimination and Protection of Minorities (now the Sub-
Commission on the Promotion and Protection of Human Rights), United Nations, ‘Study on the Rights of
Persons Belonging to Ethnic, Religious and Linguistic Minorities’, UN Doc. E/CN. 4/Sub.2/384/Rev.1, at
568 (1979).
19 Alfredsson, G. (2005), at 168.
20 See, for instance, Daes, E.-I.A., ‘The Right of Indigenous Peoples to “Self-Determination” in the
Contemporary World Order’, in D. Clark and R. Williamson (eds.), Self-Determination: International
Perspectives, Houndmills: MacMillan Press (1996), pp. 47-57, at 50-51. See also Meijknecht, A., Towards
International Personality: The Position of Minorities and Indigenous Peoples in International Law,
Antwerpen/Groningen/Oxford: Intersentia/Hart (2001), pp. 74-77.
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Civil and Political Rights (CCPR) to indigenous peoples.21 There are, however, minorities
that do not qualify as peoples under Article 1. Additionally, there are peoples that can be
regarded as indigenous that are not in a minority position in the state in which they live.22

In contrast to classical Western conception of rights, which is built upon the
understanding of rights attached to individual human beings, indigenous peoples submit
themselves to their community and attach great importance to group rights or collective
rights. It has been pointed out that one of the differences between minorities and
indigenous peoples is often that whereas minorities aim at efficient political participation
in the community of which they form a part, the aim of the collective rights of indigenous
peoples instead is to provide for them the opportunity to make their own decisions
concerning matters that are crucial for them.23  Sanders distinguishes group and collective
rights by defining group rights as the sum of the rights of individual members, whilst
collective rights are intended for the benefit of the group as a whole. Rights are collective
insofar as they override individual rights and serve the goals and preservation of
collectivity.24

An indigenous person is born into a group and becomes inseparable from it. The
group thus forms an integral part of the identity of its members. Although indigenous
peoples strongly define themselves as parts of a whole, individual rights also exist in
indigenous cultures.25  An important element of indigenous peoples’ collective rights is the
control and use of land. Land means much more to indigenous peoples than the mere basis
of economic existence. Indigenous peoples’ profound relationship to land is not only based
on the use of its natural resources, but is also a prerequisite for the spiritual well-being of
the group, and thus is central not only to their physical but also their cultural survival.26

This explains the great importance indigenous peoples attach to the issue of land rights. It
also explains the call for rights to natural resources and the knowledge connected with
these resources.27

The expression of indigenous culture is found not only in the land traditionally
occupied by indigenous peoples, but also in their specific knowledge of the use of the land
and its resources, in their medicinal and spiritual knowledge, and in the traditional art,
beliefs and values that have been passed down from generation to generation. Knowledge
and traditional resources are central to the maintenance of identity for indigenous peoples
and cannot clearly be distinguished from one another.28 The sustainable way of life and the
valuable contribution that indigenous peoples can make due to their traditional knowledge

21 There are many international agreements pertaining to the right of minorities which are also relevant to
indigenous peoples. See, for instance, Fitzmaurice, M., ’The New Developments Regarding the Saami
Peoples of the North’, International Journal on Minority and Group Rights 16 (2009): 67-156, at 133.
22 See Scheinin, M., ‘What are Indigenous Peoples’, in N. Ghanea and A. Xanthaki (eds.) (2005), pp. 3-14,
at 10.
23 Henriksen, J.B., Scheinin, M. and Åhrén, M., ‘The Saami Peoples’ Right to Self-Determination:
Background Material for the Nordic Saami Convention’, Gáldu Cála: Journal of Indigenous Peoples Rights,
No. 3 (2007), pp. 52-97, at 65.
24 Sanders, D., ‘Collective Rights’, 13 Human Rights Quarterly (1991): 368-386, pp. 369-370, 374.
25 Stoll, P. and von Hahn, A. (2008), pp.17-18.
26 Ibid, at 18.
27 Davis, M, ‘Law, Anthropology, and the Recognition of Indigenous Cultural Systems’, Law and
Anthropology, 11, In R. Kuppe and R. Potz (eds.), Law and Anthropology: International Yearbook for
Legal Anthropology, 11, The Hague, Martinus Nijhoff (2001): 298-320, at 299.
28 Ibid.
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and environmental practices are defining qualities of indigenous peoples in the Rio
Declaration on the Environment and Development29 and in other outcomes of the Rio
Conference on Environment and Development (1992), such as the Convention on
Biological Diversity.30

II   The Structure of the Dissertation: The Articles

‘The Right to Be a Part of Nature: Indigenous Peoples and the Environment’ is
composed of five articles that have a synergic relationship with each other. It is a
dissertation in public international law. The predominant branch is human rights law, but
international environmental law as well as general public international law make a
valuable, albeit somewhat limited, contribution to the theme of the dissertation. Although
one of the articles takes a national perspective – the position of indigenous rights within
the Canadian legal system – this national perspective has been linked to the question of the
legal status of indigenous peoples in international law, which is one of the key questions of
this dissertation as it relates to the possibilities of indigenous peoples to influence
international environmental decision-making.

The research method is to re-evaluate the strategic capacities of law from substantive
and participatory points of view, thus analyzing the theoretical, doctrinal and practical
aspects of human rights law and, to a limited extent, international environmental law, as
well as the general structures of international law in light of the emerging and evolving
rights of indigenous peoples. The aim is to study the normative potential as well as the
deficiencies of present human rights law and international environmental law as they relate
to indigenous peoples and the environment. Additionally, the aim is to look at the future
with some suggestions for measures that might provide adequate protection of the rights of
indigenous peoples, specifically in relation to environmental matters. The legal material
consists mainly of international agreements, decisions and statements of human rights
monitoring bodies, and legal and other relevant research and expert views.

 This dissertation is based on articles that all have already been published. Due to the
fact that the structure of scientific publications usually requires coherence with respect to
content, the dissertation questions have been reviewed from a specific perspective in each
article. However, because the main theme of the dissertation – the rights of indigenous
peoples in relation to their environment – forms the very core of all the articles, a certain
amount of overlapping between the articles was unavoidable. All of the issues covered are
related in such a profound way that one article, for instance, could not avoid touching
lightly on some of the aspects that were the main focus of another article. Each article,
however, has a specific theme that is dealt with in its entirety in that particular piece, thus
bringing a new perspective to the overall topic.

The dissertation, though consisting of five articles, can be divided into three sub-
themes under the main theme. The first sub-theme is human rights norms that recognize
and protect the right to a traditional way of life against environmental interference. These

29 Rio Declaration on the Environment and Development, United Nations Conference on Environment and
Development, Annex, Resolution 1, UN Doc. A/Conf.151/26/Rev.1 (Vol. 1) (1992) , 31 ILM 874 (1992).
30 The Convention on Biological Diversity, adopted 5 June 1992, entered into force 29 December 1993,
1760 UNTS 79; 31 ILM 818 (1992).
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issues are covered mainly by the articles ‘The Protection of the Environmental Integrity of
Indigenous Peoples in Human Rights Law’ and ‘Environmental Rights Protecting the Way
of Life of Arctic Indigenous Peoples: ILO Convention No. 169 and the UN Draft
Declaration on Indigenous Peoples.’

The second sub-theme is the recognition that indigenous peoples have gained in
international instruments as ‘guardians of nature.’ The article ‘Protecting the Rights of
Indigenous Peoples, Promoting the Sustainability of the Global Environment?’ studies how
the right of indigenous peoples to traditional livelihoods can support environmental
protection, and what the potential controversies in this field are.

The third sub-theme focuses on various aspects of the legal status of indigenous
peoples. The article ‘Inherent Rights of Aboriginal Peoples in Canada – Reflections of the
Debate in National and International Law’ studies the Canadian domestic legal system as a
special case, since in Canada there is an interesting legal concept, the so-called ‘inherent
aboriginal rights’, which includes recognition that the rights of indigenous peoples to their
culture and traditional way of life are inherent and that the original source of these rights is
not the Canadian legal system but the original occupation by indigenous peoples of the
area before colonization took place. Since the concept of inherent rights touches upon the
very core of the legal status of indigenous peoples in international law, the question of self-
determination and its relationship to the discussion of inherent rights is analyzed in that
article.

Another article dealing with the third sub-theme, ‘Rethinking the Status of Indigenous
Peoples in International Environmental Decision-Making; Pondering the Role of Arctic
Indigenous Peoples and the Challenge of Climate Change’, takes up similar questions,
aiming to show that the traditional human rights monitoring system is incapable of
establishing an effective protection of the rights of indigenous peoples from global
environmental interference such as climate change. Therefore, this article studies the legal
possibilities indigenous peoples have to participate in international environmental
decision-making, with the aim of pointing out deficiencies in the present structure of
international law, as well as pondering some possibilities to improve the legal status of
indigenous peoples in that respect.

It must be noted that the articles were not originally published in the order described
above. The content of the articles reflects the legal developments at the time of publication.
The publications have not been updated, but are reprinted here as they appeared in their
original form. A list of references attached to each article complements the bibliography of
the original publications.31

   1.   The Synthesis

This synthesis aims to bring together the most essential elements and questions of the
dissertation. The synthesis can be divided into three main topics that are all inherently
related. The first main topic is environmental rights discourse. Although the actual
dissertation deals only with the environmental rights of indigenous peoples, a general legal

31 It should be noted that the last article of this dissertation, unlike the other articles, originally had its own
list of reference, which has not been modified. Therefore the structure of this particular list of references is
different from that in the other articles.
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discussion of the theme ‘a right to the environment’ is included in this synthesis in order to
give a more comprehensive picture of the area of study.

The second main topic of the synthesis is the developments concerning the legal
status of indigenous peoples in international law. This synthesis is not just a summary of
the issues addressed in the actual dissertation, but touches upon some relevant areas that
could not be dealt with in the article-based dissertation. This is because of the need to limit
each article to a specific theme with structural limitations of content and space. Some
recent developments that had yet not taken place at the time of the publication of the
articles have also been added to this synthesis.

The third main topic of this synthesis is Arctic indigenous peoples and their
contribution to the main theme of this doctoral dissertation: indigenous peoples’ active
involvement in international forums and environmental decision-making. This has been
done keeping in mind the possibility of using the Arctic experience as a model for other
international environmental regimes dealing with issues that are important to indigenous
peoples.

   1.1.   Linking Environmental Protection and Human Rights

Since the actual doctoral dissertation (the five published articles) focuses solely on
the environmental rights of indigenous peoples, a brief discussion of the developments of
the linkage between environmental protection and human rights at a more general level is
necessary. However, the role of indigenous peoples has not been totally ignored here
either; the special recognition of indigenous peoples within the general framework is
mentioned when merited.

The idea is first to look at the international dialogue on the concept of the right to the
environment, and then briefly discuss general procedural environmental rights that have
not been largely covered in the actual dissertation articles because of the somewhat limited
intention of these rights to recognize and take into account the specific cultural
circumstances of indigenous peoples, such as the special importance that lands and the
environment have for them.

1.1.1.   A Right to the Environment

International environmental law and the law of human rights represent distinct but
related concerns. On one hand, since the future of humanity depends on maintaining
satisfactory living conditions on this planet, effective measures to protect the environment
are necessarily interrelated with the protection of human rights. It can be convincingly
argued that human rights rely ultimately on achieving a secure environment. On the other
hand, because human rights law already protects interests such as those concerned with
life, home and property, claims at the international level relating to a variety of
environmental matters are now possible by those affected. Accordingly, it can be said that
established human rights are already contributing something to environmental protection.32

32 Merrills, J. G., ‘Environmental Rights,’ in D. Bodansky, J. Brunnée and E. Hey, The Oxford Handbook
of International Environmental Law, Oxford University Press (2007), pp. 664-680, at 664.
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As often defined, the aim of human rights is to secure self-determination and self-
actualization through a framework of rights aimed at protecting people from arbitrary
government interference in order to secure the protection of basic political needs for
survival. In a similar vein, norms of environmental protection ultimately aim at preserving
natural resources in order to secure human survival.33

One much cited statement of support for an inherent link between environmental
protection and international human rights law is found in Vice President Judge
Weeramantry’s separate opinion on the Gabcikovo-Nagymaros case before the
International Court of Justice in 1997.34 Vice President Weeramantry noted that ‘protection
of the environment is likewise a vital part of contemporary human rights doctrine, for it is
a sine qua non for numerous human rights, such as the right to health and the right to life
itself.’35

When looking at the evolution of the concept of a human right to the environment, it
can be seen as dating back to the United Nations Stockholm Declaration on Human
Environment 197236, which provides that: ‘Man has the fundamental right to freedom,
equality and adequate conditions of life, in an environment of a quality that permits a life
of dignity and well-being, and he bears a solemn responsibility to protect and improve the
environment for present and future generations.’37 While not explicitly stating a right to the
environment38, this formulation recognizes environmental quality as an essential adjunct to

33 Shelton, D., ‘The Environmental Jurisprudence of International Human Rights Tribunals’, in R. Picolotti
and J. D. Taillant (eds.), Linking Human Rights and the Environment, Tucson, Arizona, University of
Arizona Press (2003), pp. 1-31, at 1.
34 Case concerning Gabcikovo-Nagymaros Project (Hungary/Slovakia), Judgement of 25 September 1997,
available at: <http://www.icj-cij.org/docket/index.php?p1=3&p2=3&code=hs&case=92&k=8d> (visited 21
June 2009).
35 Separate opinion of Vice-President Judge Weeramantry at 91, available at: <http://www.icj-
cij.org/docket/files/92/7383.pdf> (visited 21 June 2009).
36   Declaration of the U.N. Conference on the Human Environment (June 16, 1972) U.N. DOC. A./CONF.
48/14/Rev.1 (1973), available at: < http://www.unep.org/Documents/Default.asp?DocumentID=97>
(visited 21 June 2009).  Before the Stockholm Conference, the relationship between the quality of the
human environment and the enjoyment of basic rights was first noted in a United Nations General
Assembly Resolution in 1968. See UNGA Res. 2398 ‘Problems of the human environment’ of 3 December
1968. Also in 1968, the Tehran Conference on Human Rights proclaimed that all human rights are
interdependent and indivisible, thus opening the door for the consideration of environmental rights (Final
Act of the International Conference on Human Rights, UN Doc.A/CONF.32-41; UN Pub. E. 68. XIV.2).
Two years after the Stockholm Conference, the Charter of Economic Rights and Duties of States (UNGA
Res. 3281 of 12 December 1974) stated that ‘the protection, preservation and enhancement of the
environment for the present and future generations is the responsibility of all States. All States shall
endeavour to establish their own environmental and developmental policies in conformity with such
responsibility’ (Art. 30).
37 Principle 1. Several proposals were made during the course of the Stockholm Conference to connect
environmental protection and human rights even more closely. For instance, the United States supported
adoption of the following language: ‘Every human being has a right to a healthful and safe environment,
including air, water and earth, and to food and other material necessities, all of which should be sufficiently
free of contamination and other elements which detract from the health or well-being of man.’ Quoted in
Shelton, D.: ‘Environmental Rights’ in P. Alston (ed), Peoples’ Rights, Academy of European Law,
European University Institute, Oxford University Press (2001), pp. 189-258, at 194. The wording did not,
however, receive sufficient support.
38 See Taylor, P., An Ecological Approach to International Law; Responding to challenges of climate
change, Routledge, London and New York (1998 a), pp. 202-203.

http://www.icj-cij.org/docket/index.php?p1=3&p2=3&code=hs&case=92&k=8d
http://www.icj-/
http://www.unep.org/Documents/Default.asp?DocumentID=97
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fundamental rights.39 The Stockholm Declaration also states: ‘Both aspects of man’s
environment, the natural and the man-made, are essential to his well-being and to the
enjoyment of basic human rights – even the right to life itself.’40 Although this statement
does not establish a separate human right to the environment either, it does again recognize
the inherent linkage between the environment and human rights, explicitly mentioning the
right to life.41

After the Stockholm Conference, the link between human rights and environmental
protection was further developed and given weight in the work of the World Commission
on Environment and Development (WCED), which was established by the United Nations
in 1983.42 The Commission issued its Final Report concerning many urgent issues relating
to the issue of sustainable development (the so-called Bruntland Report43) in 1987.44  With
regard to the environment, the Commission stated that the recognition by states of their
responsibility to ensure an adequate environment for present as well as future generations
is an important step towards sustainable development.45 The Commission clearly expressed
a human rights approach to the environment in Proposed Legal Principles for
Environmental Protection and Sustainable Development, adopted by the Expert Group on
Environmental Law, by stating: ‘All human beings have the fundamental right to an
environment adequate for their health and well-being’.46

Whereas the role of indigenous peoples had not yet become active in the Stockholm
Conference, the WCED engaged indigenous communities in the environmental rights

39 Hill, B. E., Wolfson, S., Targ, N., ‘Human Rights and the Environment: A Synopsis and Some
Predictions’, 16 Georgetown International Environmental Law Review, 359 (2004): 358-402, at 375.
According to UN Special Rapporteur Fatma Ksentini, the Stockholm Declaration ‘constitutes recognition
of the right to a healthy and decent environment, which is inextricably linked, both individually and
collectively, to universally recognized fundamental human rights standards and principles, and which may
be demanded as such by their beneficiaries, i.e., individuals alone or in association with others,
communities, associations and other components of civil society, as well as peoples.’ Commission on
Human Rights, Sub-Commission on Prevention of Discrimination and Protection of Minorities, Review of
further developments in fields with which the Sub-Commission has been concerned: Human Rights and the
environment. Final report prepared by Mrs. Fatma Zohra Ksentini, Special Rapporteur,
E/CN.4/Sub.2/1994/9 (1994), para. 31. The Ksentini Report also made references to the environmental
rights of indigenous peoples. Her Final Report emphasized: ‘Indigenous peoples must genuinely participate
in all decision-making regarding their lands and resources’ (para. 94).
40 Stockholm Declaration on the Human Environment, 11 ILM 1416 (1972), para. 1. See also UN General
Assembly Res. 2398 (XXIII) 1968 calling for the Stockholm Conference.
41 Shelton, D., ‘Human Rights, Environmental Rights and the Right to Environment’, 28 Stanford Journal
of International Law (1991): 103-138, at 112.
42 See UNGA Res. 38/161 Process of preparation of the Environmental Perspective to the Year 2000 and
beyond of 19 December 1983.
43 The report is named after the chairperson of the Commission, Norwegian Gro Harlem Bruntland.
44 Our Common Future, Report of the World Commission on Environment and Development, A/42/427
(1987).
45 Bruntland, G. (ed.), Our Common Future, World Commission on Environment and Development,
Oxford, Oxford University Press (1987), at 330.
46 Proposed Legal Principles for Environmental Protection and Sustainable Development, adopted by the
Expert Groups on Environmental Law of the World Commission on Environment and Development, 18-20
June 1986, WCED/86/23/Add. 1 (1986), Art.1. The international Expert Group drafted a set of universal
legal principles on environmental protection and sustainable development which was later adopted as an
annex to the Final Report of the WCED. The Commission expressed a view according to which the
Principles would eventually be incorporated into a global, legally binding instrument.
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dialogue, recognizing the valuable contribution of indigenous peoples to environmental
protection, and the importance of the protection of their right to a traditional way of life,
stating:

[Indigenous] communities are the repositories of vast accumulations of
traditional knowledge and experience that link humanity with its ancient
origins. Their disappearance is a loss for the larger society which could learn
a great deal from their traditional skills in sustainably managing very complex
ecological systems. [...] The starting point for a just and humane policy for
such groups is the recognition and protection of their traditional rights to land
and other resources that sustain their way of life.47

A similar kind of argumentation continued after the statement of the WCED in many
forums, such as the Rio Conference on Environment and Development, as maintained in
this dissertation. The Rio Conference can be seen as the real starting point for indigenous
peoples’ active role in the legal and political processes concerning sustainable
development. The role and rights of indigenous peoples in this respect are dealt with in the
following section of this synthesis, as it focuses on the development of the legal status of
indigenous peoples in international law.

Regarding the right to the environment, the Rio Declaration on Environment and
Development (1992) does not contain a specific reference similar to that of the Stockholm
Convention, in spite of its strong anthropocentric focus.48 Despite auspicious attempts by
the Commission on Environment and Development, the Rio Declaration remains rather
modest with respect to a human rights approach to environmental protection49 by declaring
– in the context of sustainable development – that ‘human beings are at the centre of
concerns for sustainable development. They are entitled to a healthy and productive life in
harmony with nature.’50 The approach of the Rio Declaration has been viewed as reflecting
a growing recognition by governments of the complexity of political, social and economic
concerns involved in the quest for sustainable development.51

47 Bruntland, G. (ed.), (1987), pp. 114-115.
48 Boyle, A. E., ‘The Role of International Human Rights Law in the Protection of the Environment’, in A.
E. Boyle and M. Anderson (eds.), Human Rights Approaches to Environmental Protection, Oxford,
Clarendon Press (1996), pp. 43-70, at 43.
49 The Rio Declaration has been criticized for avoiding the use of rights language. See, for instance,
Atapattu, S., ‘The Right to a Healthy Life or the Right to Die Polluted?: The Emergence of a Human Right
to a Healthy Environment Under International Law’, 16 Tulane Environmental Law Journal 65 (2002): 65-
127, at 78. Principle 1 of the Rio Declaration has also been criticized for taking a sharply anthropocentric
approach. In contrast, the nonbinding 1982 World Charter for Nature recognizes the right of nature in its
own right, as distinguished from the anthropocentric focus. See Atapattu, S., Ibid.
50 Principle 1 of the Rio Declaration on the Environment and Development.
51 Hill, B.E., Wolfson, S., Targ, N. (2004), at 375. One year after the Rio Conference, in the World
Conference on Human Rights in Vienna, the Vienna Declaration states in Article 11: ‘The right to
development should be fulfilled so as to meet equitably the developmental and environmental needs of
present and future generations.’ (Vienna Declaration and Programme of Action, Vienna, 25 June 1993,
A/CONF.157/23).  The provision speaks about the right to development, but it also appears to encompass a
right to the environment, emphasizing the intergenerational aspect of this right. See, Kolari, T., The Right
to a Decent Environment with Special Reference to Indigenous Peoples, Juridica Lapponica 31, The
Northern Institute for Environmental and Minority Law, University of Lapland (2004), at 47. Article 11 of
the Vienna Declaration also deals with the problems posed by hazardous waste, recognizing that illicit
dumping of toxic and dangerous substances and waste ‘potentially constitutes a serious threat to the human
rights to life and health.’ The document can be found at:
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In 2002, the World Summit on Sustainable Development (WSSD) marked the 10-
year-review of the implementation of the documents adopted at the Rio Conference. In the
preparatory phase, the link between a safe and healthy environment and human rights was
visible.52 In the final product of the Summit, the Plan of Implementation53, this link
remains vague. In Paragraph 169, it is recommended that states ‘acknowledge the
consideration being given to the possible relationship between the environment and human
rights, including the right to development, with full and transparent participation of
Member States of the United Nations and observer States.’54

More generally, the Plan of Implementation states: ‘Peace, security, stability and
respect for human rights and fundamental freedoms, including the right to development, as
well as respect for cultural diversity, are essential for achieving sustainable development
and ensuring that sustainable development benefits all.’55 Although not establishing a right
to the environment, this paragraph clearly recognizes the important link between human
rights and sustainable development.56

There have been attempts at different forums to create an instrument that would
explicitly recognize a human right to the environment. In 1994, Special Rapporteur Fatma
Zohra Ksentini delivered her Final Report on Human Rights and the Environment to the
UN Sub-Commission on Prevention of Discrimination and Protection of Minorities.57

The Report found that ‘a right to a healthy and flourishing environment’ was
‘evolving’, while also noting ‘universal acceptance of the environmental rights recognized

<http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/A.CONF.157.23.En?OpenDocument> (visited 21
June 2009).
52 See Commission on Sustainable Development Acting as the Preparatory Committee for the World
Summit on Sustainable Development, Contribution of the Governing Council/Global Ministerial
Environmental Forum of the United Nations Environment Programme to the World Summit on Sustainable
Development, A/CONF.199/PC/9 (2002), Annex: UNEP Governing Council Decision SS. VII/2, Appendix
p. 3, para. 4.
53 Plan of Implementation of the World Summit on Sustainable Development, A/CONF.199/20 (2002),
Chapter 1.2.
54 Ibid., at 72, para. 169. Paragraph 169 was analyzed by the Meeting of the Parties to the Convention on
Access to Information, Public Participation in Decision-making and Access to Justice in Environmental
Matters, ‘Relevant Outcomes of the World Summit on Sustainable Development’ (UNECE MP.PP/2002/17
(2002), at 4, para. 5(g)). The discussion highlighted the central role of procedural human rights of access to
information, participation and justice. There was criticism that while referring to the linkages, the Plan of
Implementation does not include any specific commitments to further work in this area.
55 Para. 5.
56 A report of the Secretary-General to the UN Commission on Human Rights, entitled ‘Human Rights and
the environment as a part of sustainable development’ adopted in 2004 (Commission on Human Rights,
Report of the Secretary-General ‘Human rights and the environment as part of sustainable development’
(E/CN.4/2004/87 (2004)). In the submissions, it was recognized that ‘enjoying a high level of
environmental quality as part of a broader quality of life and without discrimination against disadvantaged
members of the society is an essential human right’ (Para. 8). Furthermore, the Report notes that there is a
growing connection between human rights and environmental protection (Para. 31). The report refers to
many instruments relevant to this respect, for instance the Convention on the Rights of the Child and ILO
Convention No. 169 (Para. 32), and relevant case law (Paras. 33-34).
57 Review of Further Developments in Fields with which the Sub-Commission has been Concerned, Human
Rights and the Environment: Final Report Prepared by Mrs. Fatma Zohra Ksentini, Special Rapporteur, UN
ESCOR Commission on Human Rights, Sub-Commission on Prevention of Discrimination and Protection
of Minorities, UN Doc. E/CN.4/Sub.2/1994/9.

http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/A.CONF.157.23.En?OpenDocument
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at the national, regional and international level.’58 However, the Report clearly deals more
with lex ferenda than lex lata considerations.

The Report included a Draft Declaration of Principles on Human Rights and the
Environment, inter alia, stating that ‘all persons have the right to a secure, healthy and
ecologically sound environment.’59 The Draft Declaration refers to indigenous peoples,
stating: ‘Indigenous peoples have the right to control their lands, territories and natural
resources and to maintain their traditional way of life. This includes the right to security in
the enjoyment of their means of subsistence.’60 The Draft Declaration further declares:
‘Indigenous peoples must genuinely participate in all decision-making regarding their
lands and resources.’61 It continues: ‘Indigenous peoples have the right to protection
against any action or course of conduct that may result in the destruction or degradation of
their territories, including land, air, water, sea-ice, wildlife or other resources.’62 More
generally, the Draft Declaration states: ‘In implementing the rights and duties in this
Declaration, special attention shall be given to vulnerable persons and groups.’63

58 Ibid., at 5 and 240.
59 Draft Declaration of Principles on Human Rights and the Environment, Centre for Human Rights, UN.
(May 16, 1994), Principle 3, available at:
<http://www.worldpolicy.org/projects/globalrights/environment/envright.html> (visited 21 June 2009).
60 Para. 14.
61 Ibid.
62 Ibid.
63 Principle 15. Importantly, the Ksentini Final Report states, with regard to the International Convention on
the Elimination of All Forms of Racial Discrimination: ‘The flagrant discrimination to which marginalized
persons, vulnerable groups, minorities and indigenous peoples are subjected vis-à-vis ecological risks,
raises sharply the issue of the effective implementation of the basic principle of non-discrimination set out
in the Convention, and that of the practical implementation of all the provisions of the Convention on
behalf of disadvantaged individuals and groups’ (Para. 44). In 1995, the UN Commission on Human Rights
reaffirmed Principle 1 of the Rio Declaration and stated that ‘the promotion of an environmentally healthy
world contributes to the protection of human rights, and that environmental damage has potentially
negative effects on the enjoyment of life, health and a satisfactory standard of living’ (Commission on
Human Rights, Res. 1995/14 ‘Human rights and the environment’, 24 February 1995). The human rights
approach to environmental protection has been recognized, for instance, also by the United Nations Sub-
Commission on the Promotion and Protection of Human Rights, formerly known as the Sub-Commission
on Prevention of Discrimination and Protection of Minorities. A Resolution by the Sub-Commission in
1998 referred to the right of all peoples to life and the right of future generations to enjoy their
environmental heritage. The Resolution noted that the movement and dumping of toxic and dangerous
wastes endangers basic human rights such as the right to life, the right to live in a sound and healthy
environment, and consequently the right to health. See Sub-Commission on Prevention of Discrimination
and Protection of Minorities, Resolution 1988/26, September 1988. A second example is the 1989
International Summit on the Protection of the Global Atmosphere, held at the Hague, during which the
Hague Declaration on the Environment (March 11, 1989, ILM 1308 (1989)) was signed by 24 states.
Notwithstanding its environmental law orientation, the Declaration recognizes environmental degradation
as a human rights issue, beginning with its first paragraph: ‘The right to live is the right from which all
other rights stem’. It reaffirms the link between environmental protection and human rights, noting that,
with respect to environmental degradation, ‘remedies to be sought involve not only the fundamental duty to
preserve the ecosystem, but also the right to live in dignity in a viable global environment’ (Sec. 5). The
close relationship between human rights and the environment has further been noted in the UN, for
instance, by the joint expert seminar between the United Nations Environmental Programme (UNEP) and
the UN Office of the High Commissioner on Human Rights (UNOHCHR), which observed that in the last
decade, ‘a substantial body of case law and decisions have recognized the violation of a fundamental
human right as the cause, or result, of environmental degradation’ (Para. 8).The meeting concluded that

http://www.worldpolicy.org/projects/globalrights/environment/envright.html
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Even today, fifteen years after the Report, there is no recognition of a distinct
universal right to the environment.64 On the other hand, there are a few regional
instruments that explicitly recognize this right. One regional instrument recognizing a
human right to the environment is the Additional Protocol to the American Convention on
Human Rights65, which provides: ‘Everyone shall have the right to live in a healthy
environment and to have access to basic public services.’66

Additionally, the African Charter of Human Rights and Peoples’ Rights67, adopted in
1981 under the auspices of the then Organization of African Unity (OAU), recognizes a
substantive human right to the environment. Article 24 of the Charter states: ‘All peoples
shall have the right to a general satisfactory environment favourable to their
development.’68 Importantly, the African Commission on Human and Peoples’ Rights has
elaborated on the obligations of African states in light of Article 24 of the SERAC v.
Nigeria communication of 1996.69 The communication related to alleged human rights
violations in the Ogoni region of Nigeria committed by the Nigerian Government, together
with a national petroleum company and the Shell Petroleum Development Corporation
while engaged in irresponsible oil development practices in the Ogoni region.

The African Commission on Human and Peoples’ Rights noted that the survival of
the Ogoni depends on their land and farms, which were destroyed by the direct
involvement of the Government.70 Importantly, the African Commission explicitly
recognized the right to a healthy environment:

The right to a general satisfactory environment, as guaranteed under
Article 24 of the African Charter or the right to a healthy environment, as it is
widely known, therefore imposes clear obligations upon a government. It
requires the State to take reasonable and other measures to prevent pollution
and ecological degradation, to promote conservation, and to secure an
ecologically sustainable development and use of natural resources.71

‘environmental protection constitutes a precondition for the effective enjoyment of human rights protection
and that human rights and the environment are interdependent and interrelated’ (Para. 9). UNEP-OHCHR,
Meeting of Experts on Human Rights and the Environment, 14-15 January 2002, Conclusions (2002), pp.
10-11. The document is available at: <http://www.unhchr.ch/html/menu6/2/environment.doc> (visited 2
October 2006).
64 See, generally, Atapattu, S. (2002).
65 Additional Protocol to the American Convention on Human Rights, adopted 17 November 1988, entered
into force 16 November 1999, 28 ILM 156, 161. American Convention on Human Rights, adopted 22
November 1969, entered into force 18 July 1978, 114 UNTS 123.
66 Article 11.
67 The African Charter on Human and Peoples’ Rights, adopted 27 June 1981, entered into force 21 October
1986, OAU Doc. CAB/LEG/67/3 rev. 5, 21 ILM (1982) 58.
68 Article 24.
69 African Commission on Human and Peoples’ Rights, Ref: ACHPR/COMM/A044/1, 27 May 2002, The
Social and Economic Action Rights Centre and the Center for Economic and Social Rights  v. the Federal
Republic of Nigeria, available at:
<http://cesr.org/filestore2/download/579/AfricanCommissionDecision.pdf> (25 August 2008).
70 Para. 67.
71 Para. 52. The African Commission was of the opinion that other rights, such as the right to health, are
inherently related to the state of the environment by noting: ‘These rights [the right to health and the right
to a satisfactory environment] recognise the importance of a clean and safe environment that is closely
linked to economic and social rights in so far as the environment affects the quality of life and safety of the
individual’ (Para. 51). Besides the rights to the environment and health, the Commission found that by not

http://www.unhchr.ch/html/menu6/2/environment.doc
http://cesr.org/filestore2/download/579/AfricanCommissionDecision.pdf
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In the field of international environmental law, a regional treaty created under the
auspices of the UN Economic Commission for Europe in 1998 – the Convention on Access
to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters (s.c. Aarhus Convention)72 – states as an objective of the treaty in
Article 1:

In order to contribute to the protection of the right of every person of present and
future generations to live in an environment adequate to his or her health and well-being,
each Party shall guarantee the rights of access to information, public participation in
decision-making, and access to justice in environmental matters in accordance with the
provisions of this Convention.

The Convention recognizes in its preamble that adequate protection of the
environment is essential to human well-being and the enjoyment of basic human rights,
including the right to life itself.73 Furthermore, the Convention also affirms the need to
protect, preserve and improve the state of the environment and to ensure sustainable and
environmentally sound development.74 The Convention does not seem to pay attention to

preventing the devastating effects on the Ogoni lands and by not taking care to protect the inhabitants
against the harmful activities of the oil companies, the State of Nigeria had violated many other human
rights of the Ogoni such as the rights to life and property and the right of peoples to freely dispose of their
wealth and natural resources. The rights that the Commission found to have been violated are contained in
Articles 2 (non-discrimination in the enjoyment of rights), 4 (the right to life), 14 (the right to property), 16
(the right to health), 18 (family rights), and 21 (the right of peoples to freely dispose of their wealth and
natural resources). It is important to note that peoples’ right to a satisfactory environment and the right to
freely dispose of their wealth and natural resources are collective rights and that, in the African human
rights system, they can be claimed by a minority group such as the Ogoni people. See Coomans, F., ‘The
Ogoni Case before the African Commission on Human and Peoples’ Rights’, International and
Comparative Law Quarterly (2003), 52: 749-760, at 757, Cambridge University Press. On the other hand,
in relation to peoples’ right to self-determination, the OAU has, from its inception, taken strong stands
against revising borders or dividing states in order to accommodate ‘sub-national’ claims. See Welch, Jr.,
Claude, E., ‘The Ogoni and Self-Determination: Increasing Violence in Nigeria’, The Journal of Modern
African Studies, Vol. 33, No. 4 (1995): 635-650, at 647. Eritrea’s re-establishment was seen as a necessary
exception: it had existed prior to 1950 as a political entity distinct from Ethiopia (despite their many
cultural and economic links); its people had struggled for independence for decades following the
territory’s incorporation into Ethiopia; a referendum organised with substantial international involvement
showed an overwhelming majority favouring independence; and the regime in Addis Abeba headed by
Meles Zenawi conceded in advance that it would accept the outcome (Ibid). This view becomes clear also
in the light of the African Charter on Human and Peoples’ Rights, which states in Article 29 that
individuals have the duty ‘to preserve and strengthen the national independence and the territorial integrity
of [their] country’ (Article 29.5). In Katangese Peoples’ Congress v. Zaire, the African Commission,
although accepting the claim of the Katangese Peoples’ Congress to the right of self-determination, held
that ‘Katanga is obliged to exercise a variant of self-determination that is compatible with the sovereignty
and territorial integrity of Zaire’ (now the Democratic Republic of Congo). Katangese Peoples’ Congress v.
Zaire, African Commission on Human and Peoples’ Rights, Comm. No. 75/92 (1995), available at:
<http://www1.umn.edu/humanrts/africa/comcases/75-92.html> (visited 29 August 2008), para. 6. See also
Mhango, M. O., ‘Recognizing a Right to Autonomy for Ethnic Groups under the African Charter on
Human and Peoples’ Rights: Katangese Peoples’ Congress v. Zaire’, available at:
<http://www.wcl.american.edu/hrbrief/14/2mhango.pdf?rd=1> (visited 29 August 2008).
72 The UNECE Convention on Access to Information, Public Participation in Decision-making and Access
to Justice in Environmental Matters  (Aarhus Convention), adopted 25 June 1998, entered into force 30
October 2001, 2161 UNTS 450.
73 Sixth preambular paragraph.
74 Fifth preambular paragraph.

http://www1.umn.edu/humanrts/africa/comcases/75-92.html
http://www.wcl.american.edu/hrbrief/14/2mhango.pdf?rd=1
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the intrinsic value of the environment, but recognizes the duty of human beings to protect
and improve the environment for the benefit of present and future generations.75The
Aarhus Convention, however, contains extensive procedural rights in relation to the
environment; it also establishes the Compliance Committee, which receives complaints
also from individuals and NGOs.76

The International Union for Conservation of Nature (IUCN) has also attempted to
establish a human right to the environment. It has prepared a draft covenant with the aim of
elaborating binding norms of international environmental law as a follow-up to the World
Charter for Nature.77 The 2004 revision of the IUCN’s Draft International Covenant on
Environment and Development states: ‘The Parties undertake to achieve progressively the
full realization of the right of everyone to an environment and a level of development
adequate for their health, well-being and dignity.’78

Despite the development of these draft principles, however, there has been a slow-
down in the movement towards a definitive proclamation of a universal right to the
environment.79 After receiving what seemed like steadily growing international support,
progress towards an outright recognition of an individual right to the environment (as
opposed to a right embodied in specialized treaty and policy regimes) reached a plateau
with the Rio Conference and Declaration.80 This is reflected in the Special Rapporteur’s
report, submitted in 2006, where no mention at all was made of a right to the
environment.81 On the other hand, the inherent linkage between environmental issues and
human rights is still very much on the agenda of international human rights bodies.
Recently, the UN Human Rights Council issued a resolution on climate change and human
rights (2008) which highlights the implications of climate change for human rights and

75 Seventh preambular paragraph. Nevertheless, it can convincingly be argued that public participation,
which is one of the primary objects and rights of the Aarhus Convention, also benefits environmental
protection. See Ebbesson, J., ‘The Notion of Public Participation in International Environmental Law’,
Yearbook of International Environmental Law, Vol. 9, Oxford University Press (1997): 52-97, particularly
at 62.
76 Article 15 of the Aarhus Convention requires a Meeting of the Parties to establish, on a consensual basis,
optional arrangements of a non-confrontational, non-juridical and consultative nature for reviewing
compliance with the provisions of the Convention. In 2002, the Aarhus Convention Compliance Committee
was established for this purpose. Decision 1/7 on Review of Compliance, available at:
<http://unece.org/env/pp/documents/mop1/ece.mp.pp.2.add.8.e.pdf> (visited 8 March 2007).
77 World Charter for Nature, UN Doc. A/RES/37/7, 28 October 1982. See also IUCN Commission on
Environmental Law, Environmental Policy and Law Paper No. 31, Rev. 2 (IUCN, 2004), at xvii.
78 Article 12 (1). Draft International Covenant on Environment and Development, Environmental Policy
and Law Paper No 31, Rev. 2 (2004), available at: <http://www.i-c-e-l.org/english/EPLP31EN_rev2.pdf>
(visited 10 September 2008).
79 Soveroski, M., ‘Environment Rights versus Environmental Wrongs: Forum over Substance?’, RECIEL
16 (3)(2007): 261-273, at 267.
80 Ibid.
81 Report of the Special Rapporteur, Okechukwu Ibeanu, Adverse Effects of the Illicit Movement and
Dumping of Toxic and Dangerous Products and Wastes on the Enjoyment of Human Rights, submitted to
the UN Commission on Human Rights, Economic, and Social Council, UN Doc. E/CN.4/2006/42, 20
February 2006.

http://unece.org/env/pp/documents/mop1/ece.mp.pp.2.add.8.e.pdf
http://www.i-c-e-l.org/english/EPLP31EN_rev2.pdf
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requests the Office of the United Nations High Commissioner for Human Rights to
conduct a study of the relationship between climate change and human rights.82

Despite the need for a right to the environment, this concept contains many
definitional questions and challenges. Many adjectives have been applied to the term
environment83 in describing the particular environmental quality to which humans have a
right under international and national laws. The adjectives most frequently used in legal
literature for such purposes include: secure, safe, satisfactory, healthy, healthful, decent,
adequate, clean, pure, natural, viable, ecologically-sound, and ecologically-balanced.

Definitional challenges also arise in attempts to postulate environmental rights in
qualitative terms. What constitutes a satisfactory, decent, viable, or healthy environment is
bound to be open to uncertainty and ambiguity.84 It has been stated that one important
obstacle to the definition of substantive rights is the fact that the quality of the environment
is a value judgment, necessitated by formulations of the right to a ‘satisfactory’, ‘healthy’
or ‘adequate’ environment. The judgment of what is adequate or satisfactory varies in time
and place.85

It has sometimes been held that the advantage of focusing on procedural rights in the
environmental context is that they are more concrete in nature than the often rather vague
substantive environmental standards, and therefore they may, in many cases, be more
easily defined and enforced.86 However, it has been argued that substantive norms on the
contents of the right to a decent environment are needed because mere procedural rights do
not have any meaning if there are no substantial norms upon which to base the use of these
rights.87 In short, substantive rights can often be seen as necessary for the use of procedural

82 UN General Assembly, Human Rights Council, Seventh session, Agenda item 3, Human rights and
climate change, A/HRC/7/L.21/Rev.1, 26 March 2008, para. 1, available at:
<http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/7/L.21/Rev.1> (visited 24 April 2008).
83 The term ‘environment’ has itself been the object of debate, and definitional problems are evident. For
instance, Thorme asks many fundamental questions: ‘Besides the controversy over the descriptive words,
the word ‘‘environment’’ itself evokes a secondary debate: What is included within this term? Does this
term encompass the entire global biosphere, or simply areas in direct contact with human persons or
communities? The entire global ecosystem is so inextricably intertwined that policies which aim to protect
inhabited areas alone will prove futile in the end. The right to environment should include not only the
enjoyment of clean air, water, and fertile soil, but also protection of the Earth’s flora and fauna.’ See
Thorme, M., ‘Establishing Environment as a Human Right’, 19 Denver Journal of International Law and
Policy 301 (1991):301-342, pp.309-310.
84 Rodriguez-Rivera, L.E., ‘Is the Human Right to Environment Recognized under International Law? It
depends on the Source’, 12 Colorado Journal of International Environmental Law and Policy 1 (2001): 1-
45, at 11.
85 See Tomasevski, K., ‘Environmental Rights’, in A. Eide, C. Krause and A. Rosas (eds.), Economic,
Social and Cultural Rights, A Textbook, Martinus Nijhoff Publishers, Dordrecht (1995), pp. 257-269, at
261.
86 Procedural rights have also been seen as less anthropocentric as they can be exercised on behalf of the
environment. The rights may also lead to positive effects beyond environmental protection, for instance, by
contributing to the process of democratization. See Coffey, C., ‘The EU Charter of Fundamental Rights –
The Place of the Environment’, in K. Feus (ed.), The EU Charter of Fundamental Rights. Text and
Commentaries, London, Federal Trust (2000), pp. 129-145, at 134.
87 Ebbesson, J., Information, Participation and Access to Justice: The Model of the Aarhus Convention,
Background Paper No. 5 of the Joint UNEP-OHCHR Expert Seminar on Human Rights and the
Environment (2002), at 94.

http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/7/L.21/Rev.1
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rights and vice versa: procedural rights are necessary for the realization of substantive
rights.88

The primary argument advanced for not recognising a right to the environment is that
the proclamations of this right are merely aspirational, being primarily embodied in non-
binding declaratory documents. More significantly, since these proclamations are often
vague, and since there are varying elaborations in the different instruments where the right
to the environment appears, it is argued that the right to the environment lacks the legal
certainty, with respect to content, required for an enforceable right.89

Some authors, for instance Anderson and Boyle, have argued that environmental
rights are inadequate tools because they have not yet been defined and cannot operate in a
legal context.90 However, as noted by Kiss and Shelton, uncertainty and ambiguity are
common features in the articulation of most human rights, especially economic, social and
cultural rights. Nonetheless, as pointed out by the same authors, ambiguity has not
hindered the implementation and enforcement of recognized human rights because ‘in the
public conscience of a given society, these concepts can have sufficient precision to permit
a judge or administration to apply them. For the most part, rights and liberties will be taken
from the abstract and given meaning in a concrete social and historical context.’91

Moreover, national and international tribunals have historically provided substantive
specificity to equally abstract terms found in both local and international legal systems.92

When determining the minimum qualitative standards contained in the right to the
environment, tribunals naturally have to weigh conflicting visions and values of human
life. But this is precisely the role of courts in interpreting and enforcing rights.93

Furthermore, tribunals are today in a position to effectively articulate the content of the

88 Kolari, T. (2004), at 4. Rights within one category may also operate synergistically. For instance, in the
procedural field, access to information allows for more informed and effective public participation and
judicial redress. In the same manner, public participation often improves the information that is available
and provides a means for resolving disputes before they escalate. Furthermore, access to justice ensures that
government agencies and others respect the procedural rights of access to information and participation.
See Bruch, C. (ed.), The New Public. The Globalization of Public Participation, Environmental Law
Institute (2002), at 3. The document is available at: <http://www.elistre.org/Data/products/d1205.pdf>
(visited 3 October 2006).
89 Soveroski, M. (2007), at 268. See elaboration of such arguments in P.W. Birnie, A.E. Boyle and
Redgwell, C., International Law and the Environment, 3rd edition, Oxford University Press (2009), pp. 277-
282.
90 See Anderson, M. R., Human Rights Approaches to Environmental Protection: An Overview, in A.
Boyle and M. Anderson (eds.) (1996), pp. 1-25, at 11. See Boyle, A. E. (1996), at 50-51. According to the
same authors, much of their above mentioned concern may be addressed if environmental rights are viewed
as procedural in nature, or are viewed as ‘moral rights’ (Ibid., pp. 12-13). Considering the right to the
environment as a procedural right has been suggested by several scholars and may, according to them,
serve to provide more immediate enforcement of the right while consensus is being built on the definitional
questions relating to the substantive features of the right. See Leighton, M.T., From Concept to Design:
Creating an International Environmental Ombudsperson, Legal and Normative References: Environmental
Human Rights, A Project of The Earth Council, San José, Costa Rica, Project Director: The Nautilus
Institute for Security and Sustainable Development, Berkeley, California, March 1998, at 6.
91 Kiss, A. and Shelton, D., International Environmental Law (1991), at 23. Transnational Publishers,
Ardsley, New York.
92 Rodriguez-Rivera, L.E. (2001), at 13.
93 Du Bois, F., ‘Social Justice and the Judicial Enforcement of Environmental Rights and Duties’, in Boyle,
A. and Anderson, M. (eds.) (1996), pp. 153-176, at 153.

http://www.elistre.org/Data/products/d1205.pdf
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right to the environment given ‘that there presently exists in the public conscience a clear
image of an environment which should be preserved and from which each person should
benefit.’94

Additionally, it has been pointed out that the sheer number of times an environment-
related right has been put forward, even in a non-binding context, gives credence to the
claim that there is growing recognition of such a right. Internationally agreed resolutions
and declarations create expectations of compliance with their spirit and content.95

Emphasizing human interests in environmental protection is an issue for which the
‘human rights approach’ in relation to the environment has also been criticized. It has been
suggested that a human rights approach to environmental protection is, in its most basic
form, anthropocentric. The objectives and standards applied are human-centred.
Humanity’s survival and continued use of the Earth’s resources are the objectives, and the
state of the environment is determined in relation to the needs of humanity, not the needs
of other species or the needs of ecosystems.96

This point has been illustrated by comparing the human rights approach to that of the
World Charter for Nature.97 The basic purpose of the Charter is to establish principles ‘by
which human conduct affecting nature is to be guided and judged.’98 The Charter begins by
declaring that ‘Mankind is part of nature’99 and that ‘Every form of life is unique,
warranting respect regardless of its worth to man, and, to accord other organisms such
recognition, man must be guided by a moral code of action.’100 The Charter’s general
principles focus on, and give precedence to, the interests of nature rather than those of
humanity.101 They provide that ‘Nature shall be respected and its essential processes shall
not be impaired’102, that ‘The genetic viability on the earth shall not be compromised’103,
that ‘Nature shall be secured against degradation’104, and that ‘Ecosystems and organisms
[...] that are utilised by man shall be managed to achieve and maintain optimum sustainable
productivity, but not in such a way as to endanger the integrity of those other ecosystems
or species with which they coexist.’105

Many authors supporting ‘deep ecology’ have seen the human rights approach as
being opposed to the idea of the inherent value of nature; it is against the ethical view of
‘deep ecology’ to protect nature only for the benefit of humankind.106 Besides the World

94 Kiss, A. and Shelton, D. (1991), at 25.
95 Soveroski, M. (2007), at 268.
96 Taylor, P. (1998 a), at 233. The statement of the European Court of Human Rights is a revealing example
in this respect. In the case of Kyrtatos v. Greece (Application No. 41666/98, Decision of 22 May 2003), the
Court has stated with regard to Art. 8 of the Convention that the Article does not give protection to the
environment as such (Para. 52).
97 The World Charter for Nature, UNGA Res 37/7 on 28 October 1982, 22 ILM 455 (1983).
98 Preamble.
99 Preamble.
100 Preamble.
101 Taylor, P. (1998 a), at 233.
102 Principle 1.
103 Principle 2.
104 Principle 5.
105 Principle 4.
106 The anthropocentrism of a human right creates philosophical tension between ‘deep’ and ‘shallow’
ecology. Many ‘deep’ ecologists take an ecocentric approach. They advocate that humanity’s relationship
with the earth and the species which inhabit it should be one of equality. They maintain that the earth’s, and
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Charter for Nature, there have been some attempts to create instruments which, besides
recognizing the intrinsic value of nature, emphasize the human responsibility to protect
nature. One example of this is the Earth Charter, which is the outcome of a project that
began as a United Nations initiative, but was carried forward and completed by a global
civil society initiative.107 This document reflects an ecocentric ethic, and, rather than
guaranteeing environmental rights, it creates a deeper concept of ecological human
rights.108

On the other hand, as pointed out by Taylor, a degree of anthropocentrism is a
necessary part of environmental protection109 – not in the sense of humanity as the centre
of the biosphere, but because humanity is the only species, as far as we know, which has
the consciousness to recognise and respect the morality of rights and because human
beings are themselves an integral part of nature.110 Finally, an environmental human right
may also raise consciousness of the interdependence of the Earth’s biosphere and of the
interconnectedness between the state of the biosphere and the activities of all humanity, as
pointed out by Taylor. A human right can achieve this most effectively if it is applied to
the global environment. As a consequence, humanity may begin to approach
environmental protection from a more holistic perspective, one which affirms a new
environmental ethic. In short, an environmental human right may encourage the
development of a new ethic.111

Concepts such as intrinsic values and duties towards nature have only recently
emerged in jurisdictions following Western cultural and legal traditions. They have been
brought to the fore over the last sixty years by debates within the field of environmental
philosophy over new and prevailing environmental ethics, and by the influence of writers
such as Aldo Leopold.112

The traditional worldview of indigenous peoples comes quite close to the ecological
approach, for according to this view, people are not above nature but an inherent part of it.
Each part of the natural environment is sacred and therefore has its own value. Taylor’s
goal is to develop an environmental right which expresses the special spiritual, cultural and
social relationships between indigenous peoples and nature. 113 Indigenous peoples have a
great role to play since they have the potential to act as leading examples in bringing a

therefore humanity’s, survival depends on recognition that the relationship is one of equality,
interdependence and interconnectedness, not one of human superiority. See Taylor, P. (1998 a), at 233. See
generally Devall, B. and Sessions, G., Deep Ecology, Peregrine Smith Books, Salt Lake City (1985).
107 See The Earth Charter Initiative, available at: <http://www.earthcharterinaction.org/content/> (visited 23
June 2009).
108 See Taylor, P. ‘From Environmental to Ecological Human Rights: A New Dynamic in International
Law?’, 10 Georgetown International Environmental Law Review (1998 b): 309-397.
109 Taylor, P. (1998 a), pp. 234-235.
110 Ibid. Shelton also points out that humans are not separable members of the universe: ‘Rather, humans
are interlinked and interdependent participants with duties to protect and conserve all elements of nature,
whether or not they have known benefits or current economic utility. This anthropocentric purpose should
be distinguished from utilitarianism.’ See Shelton, D. (1991), at 110.
111 Taylor, P. (1998 a), at 216. Taylor has created an interesting concept of ‘ecological human rights’ which
deepens the philosophical theme of the relationship between humanity and nature and tries to solve the
problem of anthropocentrism. See, generally, Taylor, P. (1998 b), at 309.
112 Ibid., pp. 327-328,  referring to Aldo Leopold, The Land Ethic, in A Sand Country Almanac (1949).
113 Ibid., at 311.

http://www.earthcharterinaction.org/content/
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holistic approach combining ecological and social approaches in a balanced way to
international environmental forums.

Shelton maintains that the view that mankind is part of a global ecosystem may
reconcile the aims of human rights and environmental protection, because both ultimately
seek to achieve the highest quality of sustainable life for humanity within existing natural
conditions.114

Rodriguez-Rivera states that the human rights approach to environmental protection
and the elaboration of a substantive right to the environment does not imply that it is the
only or best approach for global environmental protection.115 The problems of the global
environment cannot be addressed through the implementation of a single strategy. What is
needed, according to Rodriguez-Rivera, is an interdisciplinary approach that incorporates
all areas of international and national law. An obvious gap exists today in the protection of
human life and dignity from threats associated with environmental degradation, especially
when such threats are the consequence of actions or inactions taken by an individual’s own
national government. This is where a human rights approach to environmental protection is
the most effective strategy to achieve such protection.

Furthermore, regardless of the effectiveness of the right to the environment in solving
global environmental problems, the human right to the environment either exists or does
not exist. If a substantive human right to the environment exists, then the states have an
obligation to respect that right.116

In addition, to justify the necessity of an environmental human right, it is important to
note that international environmental law, although it gives some participatory role to
actors other than states, primarily governs relations between states. Accordingly,
international environmental agreements generally tend to focus on state responsibilities in
preventing harm beyond the state’s territory. The state has sovereignty over its natural
resources and citizens within its borders. Issues left to international agreement are often
those that have transboundary characteristics.117 Environmental instruments do not
generally provide direct protection to or enforceable rights for individuals or communities.
That type of protection is seen more as the subject of domestic law and policy, regardless
of the fact that many countries have not established effective legal protection for
environmental assets or victims of environmental abuse.118

114 Shelton, D., ‘Environmental Rights’ in Alston, P. (ed.) (2001), at 190. Shelton points out, however, that
conflicting differences of emphasis may still exist, because human rights law protects individuals and
groups alive today and does not take intragenerational equity into account, as does environmental law.
Thus, a serious gap exists within the human rights framework, because the very survival of future
generations may be jeopardized by sufficiently serious environmental problems. Therefore, the right to the
environment should imply significant, constant duties to persons not yet born. Ibid., pp. 190-192.
115 Rodriguez-Rivera, L., ‘Is the Human Right to Environment Recognized Under International Law? It
Depends on the Source’, 12 Colorado Journal of International Environmental Law and Policy 1 (2001):1-
45, at 32.
116 Ibid.
117 More recently, states have started to conclude treaties and other instruments which address issues that
are of both international and domestic concern, such as preventing the loss of biological diversity and
combating desertification. These new instruments recognize to some extent the responsibilities and
contributions of nongovernmental organizations, local communities, such as indigenous peoples, and
private actors in implementing the goals of these agreements.
118 Leighton, M.T. (1998), at 9.
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On the other hand, the premise upon which human rights doctrine operates is the
recognition of the inherent dignity of all human beings. As such, human rights law clarifies
the duties owed by states to individuals and cultures within their jurisdiction. Thus, under
human rights law, individuals have rights against state action or inaction.119

The argument has been made that there are signs of customary law developing in the
area that combines the environment and human rights, although the identification of the
‘customs’ that could be said to form the basis of this development might be difficult to
define.120 It can be noted, in support of such an argument, that in a growing number of
countries legislative and regulatory frameworks have been established which support the
right to a satisfactory environment and refer to the substance of rights, remedies and
guarantees related to implementation.121 In addition, provisions on environmental rights are
included in at least 118 national constitutions, with well over half of these providing for an
individual right to a clean environment, although some present this as linked to a right to
health or clean water.122 The fact that since 1970 virtually no new national constitution has
been adopted without reference to environmental rights123 points to ‘a sense of legal
obligation, as opposed to motives of courtesy, fairness and morality’, which, it has been
stated, is what is required in order for something to be recognized as customary.124

Furthermore, to the extent that declarations of environmental rights influence or reflect
states’ practices, they can be considered evidence of either existing law or law-making
intention, thus contributing to further evidence of new customary international law.125

Certainly it can be argued that the inclusion of such a right in many national
constitutions, as well as the reference to this right in many international declarations, is
evidence that the right to the environment is – or is in the process of becoming – a general
principle of law recognized by civilized nations126 even if it cannot be claimed that it has
risen to the level of custom.127 This is supported by the fact that there have been numerous
cases of national litigation with respect to violations of environmental rights.128 If nothing
else, these increasing references to environmental rights support the expectation that
environmental rights should be considered when interpreting legal rules.129

1.1.2.   Environmental Rights

The relation between the environment and human rights has led to considerable
interest in the subject of ‘environmental rights’ – that is, the possibility of formulating

119 Ibid.
120 Soveroski, M. (2007), at 268.
121 See Ksentini Report, para. 241.
122 Earth Justice, Environmental Rights Report: Human Rights and the Environment, Earth Justice (2007),
pp. 126-147, available at: <http://www.earthjustice.org/library/reports/2007-environmental-rights-
report.pdf> (visited 10 September 2008).
123 Taylor, P. (1998 b), at 350.
124 Browlie, I., Principles of Public International Law, 7th ed., Oxford University Press (2008), at 8.
125 Soveroski, M. (2007), at 268. See also Birnie, P.W, Boyle, A. E and Redgwell, C. (2009), pp. 24-25.
126 Statute of the International Court of Justice, 59 Stat. 1031, Article 38 (1) (c), at 1060.
127 Soveroski, M. (2007), at 268.
128 For an overview, see Earth Justice (2007), pp. 70-76.
129 See Birnie, P.W., Boyle, A.E and Redgwell, C. (2009), at 269.

http://www.earthjustice.org/library/reports/2007-environmental-rights-
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claims relating to the environment in terms of human rights.130 There is no general
definition of environmental rights, but the concept includes rights that are part of both
general human rights law and in the instruments of international environmental law.131 The
main focus of this doctoral dissertation has been, however, on human rights norms that
have a particular relevance in the case of indigenous peoples. Therefore, in addition to
general human rights law, instruments that deal specifically with the rights of indigenous
peoples are important in this context, as will be shown later in the chapter concerning the
environmental rights of indigenous peoples.

Many international human rights bodies, including those with authority to hear
complaints or resolve disputes, have considered environmental issues in one way or
another. These institutions commonly seem to support the idea that environmental
degradation can affect human rights in demonstrable ways. However, the precepts and
analyses upon which these bodies have acted and articulated the connection between
human rights and the environment vary. Despite the fact that no single standard or
analytical tool exists for evaluating environmental issues within human rights doctrine,
there is legal precedent for considering these issues within the global institutional
framework and, more concretely, region by region.132

So despite the fact that a specific universal right to the environment may not have
been explicitly recognized, many other substantive human rights such as the right to life,
health and property or procedural rights such as participatory rights or the right to effective
remedies have been applied by human rights monitoring bodies in an environmental
context.

1.1.2.1.    A Brief Discussion of Procedural Environmental Rights

Since the articles of this dissertation focus mainly on substantive environmental rights
– which, however, in the context of indigenous peoples, include the right to participate, as
will be discussed later – this synthesis addresses some relevant aspects of general
procedural rights in order to give a more comprehensive picture of the environmental
rights dialogue.

Procedural environmental rights have developed particularly in the field of
international environmental law.133 During and after the Rio Conference, the lack of
support for a strong substantive human right to the environment led activists to shift their
attention to identifying those human rights whose enjoyment could be considered a
prerequisite to environmental protection. In general, procedural rights were emphasized,
especially the rights to environmental information, public participation, and remedies for
environmental harm.134

130 See generally, for example, Boyle, A., and Anderson, M., (eds.) (1996); and Shelton, D. (2001).
131 See, for instance, Shelton, D. (2001); Shelton, D, ‘Environmental Rights in Multilateral Treaties
Adopted between 1991 and 2001; 32 Environmental Policy and Law (2002): 70-77.
132 Leighton, M.T. (1998), at 12.
133 Already in the 1982 World Charter for Nature, it was agreed that ‘All persons, in accordance with their
national legislation, shall have the opportunity to participate, individually or with others, in the formulation
of decisions of direct concern to their environment, and shall have access to means of redress when their
environment has suffered damage or degradation’ (para. 23).
134 Shelton, D. (2001), at 198.
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Principle 10 of the Rio Declaration maintains:
Environmental issues are best handled with the participation of all

concerned citizens, at the relevant level. At the national level, each individual
shall have appropriate access to information concerning the environment that
is held by public authorities, including information on hazardous materials
and activities in their communities, and the opportunity to participate in
decision-making processes. States shall facilitate and encourage public
awareness and participation by making information widely available.
Effective access to judicial and administrative proceedings, including redress
and remedy, shall be provided.
It is noteworthy that neither the World Charter for Nature nor the Rio Declaration

speaks explicitly of ‘rights’ to information and participation. Despite this limitation, rights
to public information, participation and access to remedies have become widely recognized
in international environmental law.135 Most recent multilateral and many bilateral
agreements contain references to or guarantees of public participation.136 The International
Desertification Convention137, which resulted from the work of an Intergovernmental
Negotiating Committee set up at the Rio Conference, for instance, mentions public
participation several times. It might have a special importance for indigenous peoples since
it provides, for instance, that the parties should ensure that decisions are taken with the
participation of populations and local communities138 and that the parties are committed to
promoting awareness and facilitating the participation of local populations.139

The development of international norms concerning public participation in
environmental decision-making reflects a general move in international governance, as

135 Ibid., pp. 198-199.
136 Besides the Rio Declaration and Agenda 21, in the UNCED context the UN Framework Convention on
Climate Change, Article 4(1)(i) obliges parties to promote public awareness and to ‘encourage the widest
participation in this process including that of non-governmental organizations’. (The United Nations
Framework Convention on Climate Change, opened for signature May 9, 1992, entered into force 21
March 1994, 1771 UNTS 107.) The Convention on Biological Diversity guarantees public participation in
environmental impact assessment procedures in Article 14(1) a. (The Convention on Biological Diversity,
adopted 5 June 1992, entered into force 29 December 1993, 1760 UNTS 79.) Besides the UNCED
documents, there are several environmental instruments which provide a right to public participation. One
of them is the Espoo Convention on Environmental Impact Assessment in a Transboundary Context
(Espoo, Finland, adopted 25 February 1991, entered into force 10 September 1997, 30 ILM 800, ((1991)),
which requires State parties to notify the public and to provide an opportunity for public participation in
environmental impact assessment procedures related to proposed activities that may cause transboundary
environmental harm (Art. 3). Furthermore, in final decisions on proposed activities, State parties must take
due account of environmental impact assessments, including the opinions of individuals in the affected area
(Art.6). The UN Convention to Combat Desertification in Countries Experiencing Serious Drought and/or
Desertification, in Particular in Africa ( adopted 17 June 1994, entered into force 26 December, 1996), UN
Doc.A/AC.241/15Rev.7, reprinted in 33 ILM ((1994)) 1328) deals with matters of public participation in
several articles (3(a, c), 10(2)(e), 13(1)(b), 14(2), 19 and 25), and calls for an integrated commitment of all
actors – national governments, scientific institutions, local communities and authorities and non-
governmental organizations, as well as international partners – to work for the achievement of the aims of
the Convention.
137 United Nations Convention to Combat Desertification in Countries Experiencing Serious Drought and/or
Desertification, Particularly in Africa, see ibid.
138 Article 3 (a).
139 Article 6 (a).
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well as in numerous states, towards expanding the involvement of non-state actors in
decision-making procedures.140

Public participation is based on the right of those who may be affected to have an
influence in the determination of their future in relation to the environment.141 In human
rights instruments the right to participate in public affairs is widely recognized as part of
democratic governance. The right to participate has two components: the right to be heard
and the right to affect decisions.142 It can be concluded, in the words of Boyle, that the
participatory approach ‘rests on the view that environmental protection and sustainable
development cannot be left to governments alone but require and benefit from notions of
civic participation in public affairs already reflected in existing and civil rights.’143

International human rights conventions do not contain any direct provision on the
right to public participation in environmental matters. However, it has been held that the
right to political participation, as guaranteed by, e.g., the International Covenant on Civil
and Political Rights, could be applied in environmental matters.144 Similarly, the general
freedom of expression can be seen as covering the right to express opinions about
environmental issues, and freedom of association includes the right to peacefully associate
with others for the purpose of protecting the environment. These general human rights
ensure the right of the public to protest in environmental matters, to participate via
discussions, and the right to influence and participate in decision-making and governance
individually or in interest groups, as appropriate.145

140 Ebbesson, J., Public Participation, Chapter 29, in D. Bodansky, J. Brunnée and E. Hey (eds.) (2007),
pp.681-703, at 682.
141 Shelton, D. (2001), at 203.
142 Ibid. Access to environmental justice can also be seen as forming a third component of the issue of
participation. See Fitzmaurice, M., ‘Public Participation in the North American Agreement on
Environmental Cooperation’, International and Comparative Law Quarterly, Vol. 52, (2003): 333-368, at
334.
143 Boyle, A. E. (1996), at 60. Besides Article 25 of the International Covenant on Civil and Political Rights
((CCPR), adopted 16 December 1966, entered into force 23 March 1976, 999 UNTS 302), examples of
other international or regional human rights conventions where the right to participate is acknowledged are
Article 21 of the Universal Declaration of Human Rights (G.A. Res. 217A(III), U.N. GAOR, 3rd Sess.,
U.N. Doc. A/810 (1948)), Article 15 of the Covenant on Economic, Social and Cultural Rights (adopted 16
December 1966, entered into force 3 January 1976, 993 UNTS 3), Article 5 (c) of the Convention on the
Elimination of All Forms of Racial Discrimination (adopted 7 March 1966, entered into force 4 January
1969, 660 UNTS 195), Articles 7, 8, 13 and 14 of the Convention on the Elimination of Discrimination
against Women (adopted 18 December 1979, entered into force 3 September 1981, 1249 UNTS 13), Article
2 of the UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities (General Assembly Resolution 47/135, 18 December 1992), Article 3 of the European
Convention for Human Rights and Fundamental Freedoms (adopted 4 November 1950, entered into force 3
September 1953, 213 UNTS 222), Protocol 1 (1998), Article 13 of the African Charter on Human and
Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986, OAU Doc. CAB/LEG/67/3
rev. 5, 21 ILM (1982) 58), Article XIII of the American Declaration of the Rights and Duties of Man
(adopted 2 May 1948, OEA/Ser.L.V//II.82 soc.6 rev.1, 1992), Article 7 of the Convention on the
Elimination of All Forms of Discrimination against Women (adopted 18 December 1979, entered into force
3 September 1981, G.A. Res. 34/180, 34 U.N. GAOR Supp. (No. 46) at 193, U.N. Doc. A/34/46, 1249
UNTS 13), and Article 23 of the American Convention on Human Rights (entered into force 18 July 1978,
O.A.S. Treaty Series No. 36, 1144 UNTS 123).
144 Ebbesson, J. (1997), at 72.
145 Kolari, T. (2004), at 28.
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For indigenous peoples as groups, the participatory rights guaranteed by international
human rights conventions are, however, rather limited since they protect individual
participation in the realm of the public affairs of democratic states. Mikmaq Tribal Society
v. Canada146 illustrates the limitations of Article 25 of the CCPR, for the participation of
indigenous peoples as a group. In the case brought to the UN Human Rights Committee
(HRC), the Mikmaq Tribal Society alleged, among others, violations of Article 1 (self-
determination)147 and 25 (political participation) of the CCPR because they had been
excluded from Canada’s constitutional reform process. Article 25 states, in part: ‘Every
citizen shall have the right and the opportunity […] without reasonable restrictions: (a) To
take part in the conduct of public affairs, directly or through freely chosen representatives.’

The HRC defined the issue to be resolved as ‘whether the right under Article 25(a) is
available only to individual citizens, or to groups or representatives of groups also.’ In
finding that Canada had not violated Article 25(a), the Committee stated: ‘Article 25(a) of
the Covenant cannot be understood as meaning that any directly affected group, large or
small, has the unconditional right to choose the modalities of participation in the conduct
of public affairs. That, in fact, would be an extrapolation of the right to direct participation
by the citizens far beyond the scope of Art. 25(a).’148

By virtue of this opinion it would appear that Article 25(a) endorses the right to
political participation only very narrowly, therefore denying indigenous peoples the right
to participate collectively as a group directly in matters of concern to them.149 It should be
noted, however, that under Articles 27 and 1 of the CCPR, there are other possibilities for
indigenous peoples to participate, as will be shown later in this synthesis.

Furthermore, it should be noted that the Inter-American Commission on Human
Rights, in the Belize Maya case,150did not apply Article XX of the American Declaration
(the right to vote and to participate in government), as claimed by the petitioners151, but
recognized a right to ‘meaningful consultation’ and ‘informed consent’ as being included
within the right to property of an indigenous community, as will be explained in more
detail elsewhere in this dissertation.

Based on the study concerning the norms and case practice of the right to public
participation, it can be concluded that norms protecting the right of individual citizens to
participate in democratic government do not indeed seem to reach the level of ‘effective
participation’ in the circumstances that the specific protection of indigenous peoples
requires due to the collective element inherent to their culture.

Besides the right to public participation, another procedural environmental right – the
right to environmental information – when fully implemented, could, in principle, play an

146  Mikmaq Tribal Society vs. Canada (Communication No. 205/1986, CCPR/C/39/D/205/1986 (1990)).
147 Concerning the right to self-determination in Article 1, the HRC decided that it was incompetent to
review the allegations under this article and that self-determination, as a right of peoples, could not be
invoked by individuals.
148 Ibid., at Section 5.5.
149 MacKay, F., A Briefing on Indigenous Peoples’ Rights and the United Nations Human Rights
Committee, Forest Peoples Programme, 2001, available at:
<http://www.forestpeoples.org/documents/law_hr/unhrc_fpp_brief_dec01_eng.shtml#II_B_2> (visited 23
July 2009).
150 Maya Indigenous Communities of the Toledo District Belize, Oct.12, 2004, Report No. 40/04 Case
12.053, available at: <http://www1.umn.edu/humanrts/cases/40-04.html > (visited 23 October 2006).
151 See para.18.

http://www.forestpeoples.org/documents/law_hr/unhrc_fpp_brief_dec01_eng.shtml#II_B_2
http://www1.umn.edu/humanrts/cases/40-04.html
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important role for indigenous communities, for instance, in cases where the traditional
resources of indigenous peoples are threatened with contamination or some other damage.

Most international human rights instruments set out a right to information. However,
the focus of this right is not directed towards access to environmental information
provisions as contained, for example, in the Aarhus Convention.152 The traditional human
rights approach to information is the right to seek, receive, and impart information and
ideas as part of the freedom of expression. For instance Article 19 of the CCPR provides:
‘Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds.’

Article 10 of the European Convention on Human Rights guarantees ‘the freedom to
receive information’. In the case of Leander v. Sweden153, the Court unanimously stated:

the right to receive information basically prohibits a Government from
restricting a person from receiving information that others wish or may be
willing to impart to him. Article 10 does not, in circumstances such as those
of the present case, confer on the individual a right to access to a register
containing information on his personal position, nor does it embody an
obligation on the Government to impart such information to the individual.154

Article 10 thus does not necessarily, in the light of jurisprudence, impose a duty on a
state to keep and to make available to the public specific information. Neither does it result
in a duty on the part of the state to require the submission of information by actors likely to
cause adverse environmental effects.155

In Guerra and Others v. Italy156, the European Court of Human Rights argued
accordingly and held that by not providing ‘essential information that would have enabled
[the applicants] to assess the risks they and their families might run’, Italy had failed to
secure the applicants’ right to respect for their private and family life (Art. 8). As to the
applicability of Article 10 of the Convention, the Court reiterated that freedom to receive
information, referred to in Article 10, paragraph 2 of the Convention, ‘basically prohibits a
government from restricting a person from receiving information that others wish or may
be willing to impart to him’. According to the Court, that freedom, however, cannot be
construed as imposing on a state, in circumstances such as those of the case at hand, a
positive obligation to collect and disseminate information of its own motion.157

       The Inter-American Commission, on the other hand, has found that in some cases
states might have a positive obligation to provide information to members of the public. In
the case of Marcel Claude Reyes and Others v. Chile,158 the Commission found a violation

152 The Aarhus Convention obliges States parties to collect and publicly disseminate information, and
respond to specific requests (Articles 4-5).
153 Leander v. Sweden, ECHR (1987) Series A, No. 117.
154 Para. 74.
155 Ebbesson, J. (1997), at 75.
156 Guerra and Others v. Italy, Application No. 116/1996/735/932, Judgment of 19 February 1998.
157 Para. 53 of the judgment. See, on the other hand, in the field of international environmental law the Kiev
Protocol on Pollutant Release and Transfer Registers to the UNECE Convention on Access to Information,
Public Participation in Decision-making and Access to Justice in Environmental Matters (adopted 21 May
2003), where the State parties have an explicit obligation to establish and maintain a publicly accessible
national pollutant release and transfer register; available at:
<http://www.unece.org/env/pp/prtr/docs/PRTR_Protocol_e.pdf> (visited 23 July 2009).
158 Reyes and Others v. Chile, Report No. 60/03, Case No. 12.108, October 10, 2003, available at:
<http://www.foiadvocates.net/files/adm_report.pdf> (visited 9 March 2007).

http://www.unece.org/env/pp/prtr/docs/PRTR_Protocol_e.pdf
http://www.foiadvocates.net/files/adm_report.pdf
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of Article 13 of the American Convention on Human Rights, which guarantees the right to
freedom of thought and expression, including the freedom to seek, receive, and impart
information.159 The petitioners had alleged that the State of Chile violated Article 13 when
the Chilean Committee on Foreign Investment failed to release information about a
deforestation project the petitioners wanted to evaluate.160

Article 6 of the European Convention on Human Rights and Fundamental Freedoms
guarantees the right to a fair and public hearing by an independent and impartial
tribunal.161 In the European Court of Human Rights, in Zander v. Sweden162, Article 6 of
the European Human Rights Convention provided the basis for a complaint that the
applicants had been denied remedy for threatened environmental harm.163

The Inter-American Court of Human Rights, in the Awas Tingni case, dealt with
earlier, found a violation of the right to remedy guaranteed in Article 25 of the Convention.
The Court noted that the article in question has established, in broad terms,the obligation
of the States to offer, to all persons under their jurisdiction, effective legal remedy against
acts that violate their fundamental rights. It also establishes that the right protected therein
applies not only to rights included in the Convention but also to those recognised by the
constitution of the law.164

The Court furthermore maintained that ‘effective remedy [...] is one of the basic
mainstays, not only of the American Convention, but also of the Rule of Law in a
democratic society, in the sense set forth in the Convention.’165 It stated furthermore that it
is not enough for the remedies to exist formally, since they must also be effective.166 The
Inter-American Commission on Human Rights has also found a violation of the right to

159 Paragraph 1 of Article 13 states: ‘Everyone has the right to freedom of thought and expression. This
right includes freedom to seek, receive, and impart information and ideas of all kinds, regardless of
frontiers, either orally, in writing, in print, in the form of art, or through any other medium of one's choice.’
160 Para. 2. The right to information is also contained in the Inter-American Declaration of the Rights and
Duties of Man (Art. IV), the Universal Declaration of Human Rights (Art. 19), and the African Charter on
Human and Peoples’ Rights (Art. 9).
161 According to Article 6.1, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.
162 Zander v. Sweden, ECHR Series A (1993), No. 279-B.
163 See also Zimmerman and Steiner v. Switzerland (ECHR,1 983, Series A, No. 66), where the Court found
Article 6 applicable to a complaint about the length of proceedings for compensation for injury caused by
noise and air pollution from a nearby airport. In the former European Commission on Human Rights, a case
brought by members of Saami indigenous people does not relate directly to environmental matters, but to
matters of culture and livelihood. In S. v. Sweden (Application 16226/90, 2 September 1992, unpublished),
the Commission found a violation of Article 6 because no resource to a court had been available to the
applicant against an administrative decision denying him a permit to maintain a herd of 400 reindeer.
164 Para. 111.
165 Para. 112.
166 Para. 114. The same had been said in Marcel Claude Reyes and Others v. Chile, in para. 63.
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effective remedy, for instance, in the Belize Maya case167, Mary and Carrie Dann168, and
Marcel Claude Reyes and Others v. Chile.169

The right to effective legal remedies in environmental cases is certainly important for
indigenous communities, although human rights law does not guarantee any special
remedies for indigenous peoples. Unfortunately, however, as discussed in this dissertation,
most severe environmental changes are often irreversible in nature. Therefore, a right to
effective participation that clearly goes beyond the right of general public participation
would seem to be the most effective procedural environmental right from the viewpoint of
maintaining the traditional way of life of indigenous peoples.

1.1.2.1.1.    The NAAEC and the Citizen Submissions Process

One quite exceptional environmental procedure that needs to be mentioned in the
context of procedural environmental rights is the so-called ‘Citizen Submissions Process’
established by the North American Agreement on Environmental Cooperation
(NAAEC).170 The NAAEC not only contains institutional arrangements for public
participation but is also a pioneering environmental agreement that establishes a formal
procedure through which individuals, environmental organizations and business entities
can file complaints.171 More precisely, the NAAEC allows individuals and non-
governmental organizations to make submissions alleging that a State Party is failing to

167 According to para. 196: ‘The State violated the right to judicial protection enshrined in Article XVIII of
the American Declaration to the detriment of the Maya people, by rendering domestic judicial proceedings
brought by them ineffective through unreasonable delay and thereby failing to provide them with effective
access to the courts for protection of their fundamental rights.’
168 Mary and Carrie Dann v. the United States, Case 11.140, Report No 75/02, Inter-Am. C.H.R., 27
December 2002, para. 173.
169 Para. 63. The Commission refers to Inter-Am. Ct. H.R., Bámaca Velásquez Case, Judgment of
November 25, 2000, para. 191.
170 North American Agreement on Environmental Cooperation, the United States, Mexico, Canada, signed
14 September 1993, entered into force 1 January 1994, 32 ILM 1480. The homepage of the Commission for
Environmental Cooperation for the NAAEC is at: <http://www.cec.org> (visited 9 June 2009). The
NAAEC is designed to complement the existing environmental provisions of the North American Free
Trade Agreement (NAFTA). The main reason for the conclusion of the NAAEC was that NAFTA had been
strongly criticised for its insufficient and superficial treatment of the environment. Another reason was that
the NAFTA agreement did not provide a satisfactory solution to the problem of the lax enforcement of
Mexican environmental legislation, a fact that posed a threat to the environment not only in Mexico but
also in the United States. North American Trade Agreement (NAFTA), the United States, Mexico, Canada,
signed 17 December 1992, entered into force 1 January 1994, 32 ILM 605. (See Fitzmaurice, M. 2003, at
334.)
171 Anyone residing or established in North America can bring a submission. The Secretariat determines if
the submission merits a request for a response from a party based on criteria in Article 14(2). For a
thorough study of the NAAEC, see, for instance, Fitzmaurice, M. (2003). See furthermore generally
Raustiala, K. ‘International “Enforcement of Enforcement” under the North American Agreement on
Environmental Cooperation’, 36 Virginia Journal of International Law, Spring (1996): 721-763.; Kibel, P.
S., ‘The Paper Tiger Awakens: North American Environmental Law after the Cozumel Reef Case’, 39
Columbia Journal of Transnational Law 395, (2001): 395-482; Knox, J.H., ‘A New Approach to
Compliance with International Environmental Law: The Submissions Procedure of the NAFTA
Environmental Commission’, 28 Ecology Law Quarterly 1, (2001): 1-122.

http://www.cec.org/
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enforce its environmental law effectively.172 Indigenous peoples, being also involved in
other bodies of the NAAEC, have used this submission process, though so far not very
actively.

The NAAEC Citizen Submissions Process is, as a result, primarily an information-
forcing mechanism. There are no direct sanctions or even explicit recommendations.
Moreover, the Secretariat does not have the power to reach affirmative conclusions as to
whether the party in question is in fact failing to effectively enforce its law.173 The
procedure has been criticized for these deficiencies.174 But at least by forcing parties to
respond to complaints, and through the creation of factual records (a non-binding report
prepared by independent experts), the procedure generates information about
environmental enforcement by the country in question. If it does not strongly pressure the
parties to comply, the procedure at least forces states to explain, and to give reasons for,
their conduct and administrative choices.175

As pointed out by Knox, even though the NAAEC Citizen Submissions Process is
obviously not supranational adjudication in the strict sense, it still has key elements of
supranational adjudication: it allows private parties to claim that State Parties to an
international environmental agreement have failed to comply with an obligation under the
agreement and to have their claim reviewed by independent experts.176

The Secretariat of the NAEEC has considered a few Citizen Submissions involving
indigenous groups. One example is the Tarahumara case177, where an NGO178 asserted that
Mexico is failing to effectively enforce its environmental law by denying access to
environmental justice to indigenous communities in the Sierra Tarahumara in the State of
Chihuahua. The submitters particularly assert failures to effectively enforce environmental
law relative to the citizen complaint process, to alleged environmental crimes and other
alleged violations with respect to forest resources and the environment in the Sierra
Tarahumara.179

Following the rules of procedure of the NAAEC Citizen Submissions, after
requesting a response from Mexico, the Secretariat of the NAAEC decided to recommend
the creation of a factual record, which was approved by the Council of the NAAEC.180

172 Article 14.
173 See, generally, Joint Public Advisory Committee, ‘CEC, Lessons Learned: Citizen Submissions Under
Articles 14 and 15 of the North American Environmental Cooperation (June 6, 2001)’, at:
<http://www.cec.org/files/pdf/JPAC/rep11-e-final_EN.PDF.> (visited 23 March 2007).
174 See criticism in, for instance, Kibel, P. S. (2001), pp. 469-471.
175 Raustiala, K., ‘Police Patrols and Fire Alarms in the NAAEC’, 26 Loyola of Los Angeles International
and Comparative Law Review 389, (2004): 389-413, at 397, available at:
<http://ilr.lls.edu/issues/26/RAUSTIALA.pdf> (visited 20 July 2009).
176 Knox, J.H. (2001), at 11.
177 Submission ID: SEM-00-006, Mexico, 9/06/2000, available at:
<http://www.cec.org/citizen/submissions/details/index.cfm?varlan=english&ID=57> (visited 24 March
2007).
178Comisión de Solidaridad y Defensa de los Derechos Humanos A.C.
179 Submission ID: SEM-00-006, Mexico, 9/06/2000.
180 See the Guidelines for Submission on Environmental Matters under Articles 14 and 15 of the North
American Agreement on Environmental Cooperation at
<http://www.cec.org/citizen/guide_submit/index.cfm?varlan=english> (visited 24 March 2007).

http://www.cec.org/files/pdf/JPAC/rep11-e-final_EN.PDF.
http://ilr.lls.edu/issues/26/RAUSTIALA.pdf
http://www.cec.org/citizen/submissions/details/index.cfm?varlan=english&ID=57
http://www.cec.org/citizen/guide_submit/index.cfm?varlan=english
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Reasoning in favour of the factual record, which was later publicly released,181 the
Secretariat stated:

The effective enforcement by Mexican environmental authorities of the citizen
complaint procedure is fundamental to the promotion of citizen participation in
environmental protection […] The development of a factual record with respect to this
submission would promote the effective enforcement of the Party’s environmental law
provisions that enable the indigenous peoples and other rural communities of the Sierra
Tarahumara to participate, by filing complaints and denunciations, in the protection of the
region’s forests and the conservation of its ecosystems.182

Even though the factual record does not explicitly make any suggestions to Mexico, it
clearly notes the problems concerning Mexico’s failure to provide requested information,
as well as the lack of resources in administration, which has a negative impact on the
relationships between governmental authorities and indigenous communities.183

Even though the institutional arrangement of the NAAEC has been criticised for not
being effective and beneficial particularly for indigenous peoples,184 there have been,
during the last few years, suggestions for improving the situation. In 2007, the Joint Public
Advisory Committee (JPAC) of the Commission for Environmental Cooperation (CEC)
made a special suggestion to the NAAEC Council to ‘engage Indigenous communities in
the work of the CEC’.185 JPAC recognized the special relationship of indigenous peoples
of North America with the earth186 and acknowledged that environmental degradation
affects the health and well-being of indigenous communities in many ways.187 It further
recognized that indigenous communities have a great deal of information, ideas,
innovations and good practices that can be shared to give inspiration and help identify
solutions to environmental problems.188 JPAC recommended several short-, medium- and
long-term actions for the CEC to improve the status of indigenous communities within its
work.

The recommendations included, for instance, the integration of the concerns of
indigenous communities into every CEC programme, extension of the participation of
indigenous communities and integration of traditional knowledge into the projects of the
CEC in order to create a holistic approach to promoting and achieving coordination and
cooperation between the Parties on environmental issues.189

181 According to rules of procedure, the Council votes whether to make the factual record public or not.
182 Final Factual Record Tarahumara Submission (SEM-00-006), Commission for Environmental
Cooperation of North America, July 2005, at 20. Available at: <
http://www.cec.org/files/pdf/sem/TarahumaraFR_en.pdf> (visited 25 March 2007).
183 Final Factual Record, pp. 83-84.
184 See Commission for Environmental Cooperation of North America, Joint Public Advisory Committee
Public Workshop on Future Directions for the North American Agreement on Environmental Cooperation
(NAAEC), 21 June 2004, Puebla, Mexico, Summary Record, distribution: General J/03-04/SR/02/Final
ORIGINAL: English. Available at: <http://www.cec.org/files/pdf/JPAC/SR-Workshop-04-02_en.pdf>
(visited 25 March 2007).
185 Advice to Council No: 07-02, J/07-02/ADV/Final, available at:
<http://www.cec.org/who_we_are/jpac/advice/index.cfm?varlan=english> (visited 26 March 2007).
186 Item 4.
187 Item 5.
188 Item 6.
189 Pp. 2-3. See also Advice to Council No: 04-01, J/04-01/ADV/Final, available at:
<http://www.cec.org/files/pdf/ABOUTUS/Advice-04-01_en.pdf> (visited 26 March 2007).

http://www.cec.org/files/pdf/sem/TarahumaraFR_en.pdf
http://www.cec.org/files/pdf/JPAC/SR-Workshop-04-02_en.pdf
http://www.cec.org/who_we_are/jpac/advice/index.cfm?varlan=english
http://www.cec.org/files/pdf/ABOUTUS/Advice-04-01_en.pdf
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The NAAEC serves as a unique model with respect to procedural environmental
rights. Unlike, for instance, the Aarhus Convention, where indigenous peoples have not
been actively involved at all, the NAAEC has the potential to become a regional
environmental arrangement that can be used as an example for other environmental
regimes, such as the Aarhus Convention itself, of how to recognize the special
circumstances of indigenous communities in relation to environmental protection.

1.1.2.2.   Environmental Rights of Indigenous Peoples

The right to cultural integrity of indigenous peoples, as guaranteed in international
human rights law, is regarded in this dissertation as the main universal norm for protecting
the environmental integrity of indigenous peoples. The right to a traditional way of life –
as part of culture – is an environmental right that does not apply to all people but has a
special significance for indigenous peoples, due to their special relationship with nature.

The human right to a distinct culture is widely acknowledged in international law.
One of the major instruments recognizing the right of members belonging to minorities190

to enjoy their culture is the International Covenant on Civil and Political Rights (CCPR),
which has been ratified by most of the world’s states.191 In this dissertation, Article 27 of
the CCPR can be seen as a basic norm to protect the right to culture of indigenous peoples.
As maintained in this dissertation, based on case practice and the General Comments of the
UN Human Rights Committee, it can be concluded that the right to culture under Article
27 entails positive obligations for states in two important ways. First, states are under an
obligation to make sure that their actions do not harm the sustainability of the traditional
livelihoods of indigenous peoples. With regard to environmental issues, this is a very
significant obligation, imposing on states a duty to protect the culture of indigenous
peoples from environmental interference that falls under their responsibility. Secondly,
Article 27 requires ‘effective participation’ or ‘meaningful consultation’ with indigenous
peoples in cases relating to the enjoyment of their culture. Development projects on their
lands, as well as other kinds of environmental interference may threaten the traditional
livelihoods of indigenous peoples, thus possibly amounting to violations of Article 27.

190 No single agreed definition of the term ‘minorities’ exists in international law. One definition which is
still widely referred to in the context of international law is the one made by the UN Special Rapporteur on
minorities, Francesco Capotorti. According to this definition, a minority is ‘[a] group numerically inferior
to the rest of the population of a State, in a non-dominant position, whose members – being nationals of the
State – possess ethnic, religious or linguistic characteristics differing from those of the rest of the
population and show, if only implicitly, a sense of solidarity, directed towards preserving their culture,
traditions, religion or language.’ UN Special Rapporteur Francesco Capotorti, Study on the Rights of
Persons belonging to Ethnic, Religious and Linguistic Minorities, UN Doc. E/CN.4/Sub.2/384/Add. 1-7
(1977), para. 568.
191 International Covenant on Civil and Political Rights (CCPR), G.A. res. 2200A (XXI), 21 UN GAOR
Supp. (No. 16), at 52, UN Doc. A/6316 (1966), adopted 16 December 1966, entered into force 23 March
1976, 999 UNTS 171. Status of ratification: 161 (6 May 2008); Optional Protocol to the CCPR, G.A. res.
2200A (XXI), 21 UN GAOR Supp. (No. 16), at 59, UN Doc. A/6316 (1966), adopted 16 December 1966,
entered into force 23 March 1976, 999 UNTS 302. There are 111 parties to the Optional Protocol (6 May
2008). A State party to the Covenant that becomes a party to the Protocol recognizes the competence of the
Committee to receive and consider communications from individuals subject to its jurisdiction who claim
to be victims of a violation by that State party of any of the rights set forth in the Covenant.
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It is not clear, however, what ‘effective participation’ or ‘meaningful consultation’
with indigenous peoples means under Article 27. It does not seem to signify a veto right of
indigenous peoples in decisions affecting their right to culture. The meaningful
consultation should, however, be a discussion in good faith that allows the indigenous
community in question to have a real say in the matter. The Committee furthermore refers
to ‘affirmative measures’ and ‘legitimate differentiation’ when needed and based on
reasonable and objective criteria in order to correct conditions which prevent or impair the
enjoyment of the rights guaranteed under Article 27.192

It is beyond dispute that the effects of environmental interference, impacting the lands
and traditional livelihoods of indigenous peoples, may prevent or impair the peoples’
enjoyment of their culture. In this light it can be argued that the participatory rights of
indigenous peoples in decisions – local, national or international – that directly affect their
right to culture should go beyond the scope of the public participation of other citizens.
Therefore, importantly, Article 27 seems to offer more effective protection, as far as
participation is concerned, than Article 25 of the CCPR, which deals with the participation
of the general public, as previously mentioned.193

It can justifiably be argued that in cases where the right to culture of indigenous
peoples is threatened due to the negative impact of environmental change on their lands
and traditional livelihoods, the only way for states to protect indigenous culture from
environmental interference is to protect the environment. Thus, it can be argued that in
some cases Article 27 of the CCPR implicitly requires states to engage directly in relevant
environmental protection. Based on the considerations of the UN Human Rights

192 See Human Rights Committee, General Comment No. 23: The Rights of Minorities (Art. 27), para. 6.2.
It should be noted that para. 6.1 concerns positive measures of protection against the acts of a state. When it
is a question of environmental protection, it is, however, sometimes more a matter of an act of omission by
the state in relation to environmental protection. The General Comment, however, mentions the acts of
other persons within the State party. If we take the problem of climate change as an example, the cause of
global warming is the increased level of greenhouse gases, which happens because of many factors: it is
partly caused by legal persons such as industrial or transportation companies, multinational corporations,
and private persons.
193 Marshall v. Canada (Communication No. 205/1986, CCPR/C/39/D/205/1986 (1991)) illustrates the
limitations of Article 25 of the CCPR. In the case brought to the UN Human Rights Committee, the
Mikmaq Tribal Society alleged, among other things, a violation of Article 25 on political participation
because they were excluded from Canada’s constitutional reform process. The UN Human Rights
Committee defined the issue to be resolved as ‘whether the right under Article 25(a) is available only to
individual citizens, or to groups or representatives of groups also.’ In finding that Canada had not violated
Art. 25(a), the Committee stated that ‘article 25(a) of the Covenant cannot be understood as meaning that
any directly affected group, large or small, has the unconditional right to choose the modalities of
participation in the conduct of public affairs. That, in fact, would be an extrapolation of the right to direct
participation by the citizens far beyond the scope of art. 25(a)’ (see para. 5.5). In relation to the Mikmaq
claim concerning Canada’s constitutional reform, it should be noted that national indigenous organizations
representing indigenous peoples in general were asked to participate in the reform process. However,
individual indigenous peoples were not accorded representation beyond their ability to participate through
national organizations. The Mikmaq argued that this policy was racist in that it failed to recognize the
distinct identities, histories and needs of indigenous peoples as individual peoples, but rather classified all
indigenous peoples as one and the same along racial lines. (Available at:
<http://www.unhchr.ch/tbs/doc.nsf/385c2add1632f4a8c12565a9004dc311/6dc358635454e5fac12569de004
92e1b?OpenDocument&Highlight=0,CCPR%2FC%2F43%2FD%2F205%2F1986> (visited 27 May
2008.))

http://www.unhchr.ch/tbs/doc.nsf/385c2add1632f4a8c12565a9004dc311/6dc358635454e5fac12569de004
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Committee, this protection should involve indigenous peoples, who must be able to
participate effectively in decisions which affect them.

It should be noted that even though the Committee has used Article 27 as the main
norm concerning indigenous peoples, it has made important statements concerning the
possible application of Article 1, which guarantees the right of peoples to self-
determination. The Committee has stated that the provisions of Article 1 may be relevant
in the interpretation of other rights protected by the Covenant, in particular that set out in
Article 27.194 This view is supported by a development which began in 1999, at which
point the UN Human Rights Committee started to apply Article 1 (on self-determination)
to indigenous peoples.195

It can be argued that the application of Article 1 to indigenous peoples strengthens the
environmental elements comprising, inter alia, the right to independently govern matters
relating to their environment, including the control of traditional lands and territories, the
use of natural resources, and participation in environmental decision-making.196 The
question of the self-determination of indigenous peoples will be discussed in the following
section of this synthesis.

As maintained in this dissertation, in addition to the CCPR, the right to traditional
livelihoods of indigenous peoples as part of their right to culture has been recognized by
other widely ratified fundamental human rights conventions such as the International
Covenant on Economic, Social and Cultural Rights (CESCR)197, the UN Convention on
the Rights of the Child198, and the International Convention on the Elimination of All
Forms of Racial Discrimination (CERD).199 Additionally, both the American Declaration
of the Rights and Duties of Man200 and the European Framework Convention for the
Protection of National Minorities201 recognize the right to culture. As maintained in this

194 Apirana Mahuika et al v. New Zealand, Communication No. 547/1993, UN Doc.
CCPR/C/70/D/547/1993 (2000).
195 Article 40 of the CCPR requires State parties to submit reports on measures taken to give effect to the
rights defined therein. An initial report is to be submitted one year after the state ratifies the CCPR, and
further reports are required periodically (normally every five years). State reports and the Concluding
Observations of the UN Human Rights Committee can be found at:
<http://www.unhchr.ch/html/menu2/6/hrc/hrcs.htm> (visited 5 March 2007). See Concluding Observations
of the Human Rights Committee on Canada UN Doc. CCPR/C/79/Add.105 (1999). Explicit references to
either Article 1 or to the notion of self-determination have also been made in the Committee’s Concluding
Observations on Mexico, UN Doc. CCPR/C/79/Add.109 (1999); Norway, UN Doc. CCPR/C/79/Add.112
(1999); Australia, UN Doc. CCPR/CO/69/Aus (2000); Denmark, UN Doc. CCPR/CO/70/DNK (2000);
Sweden, UN Doc. CCPR/CO/74/SWE (2002); Finland, UN Doc. CCPR/CO/82/FIN (2004); Canada, UN
Doc. CCPR/C/CAN/CO/5 (2005); and the United States, UN Doc. CCPR/C/USA/CO/3 (2006).
196 Kolari, T. (2004), pp. 126-127.
197 The International Covenant on Economic, Social and Cultural Rights, adopted 16 December 1966,
entered into force 3 January 1976, 993 United Nations Treaty Series 3.
198 The Convention on the Rights of the Child, adopted 20 November 1989, entered into force 2 September
1990, 1577 UNTS 3.
199 The International Convention on the Elimination of All Forms of Racial Discrimination, adopted 7
March 1966, entered into force 4 January 1969, 660 UNTS 195.
200 The American Declaration of the Rights and Duties of Man, adopted March 1948, OEA/Ser.L.V//II.82
soc.6 rev.1, 1992.
201 European Framework Convention for the Protection of National Minorities, adopted 10 November 1994,
entered into force 1 February 1998, 2151 UNTS 243.

http://www.unhchr.ch/html/menu2/6/hrc/hrcs.htm
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dissertation, the European Convention for Human Rights and Fundamental Freedoms202

does not directly recognize the right to culture as such, but the right of indigenous peoples
to practise their traditional way of life as a part of their culture can be protected through
other rights guaranteed in the European Convention such as the right to respect for private
and family life, as discussed in this dissertation.203

The purpose of this dissertation is to show that the right to cultural integrity of
indigenous peoples is a widely recognized right in international law and that this right
includes the protection of their environmental integrity. As has been shown, the right to
culture has been seen in the instruments studied, or by the monitoring bodies which
interpret and apply them, as containing not just substantive protection but also including
the right of indigenous peoples to participate in decisions that affect their rights and lives.
References to ‘effective participation’ seem to be the most common formulation, but even
expressions such as ‘informed consent’ and ‘the right to self-determination’ have been
used in relation to the cultural protection of indigenous peoples, as explained in this
dissertation. Even though the instruments analyzed here do not directly state that
indigenous peoples have the right to be protected from environmental interference, the
monitoring bodies directly recognize the special relationship of indigenous peoples to their
lands and the environment, which is to be safeguarded from any interference for which a
state can be held responsible.

Besides the right to culture, other human rights can also be applied in the protection
of the traditional livelihoods of indigenous peoples from environmental interference. This
dissertation includes the study of the rights to property, life, health, residence and
movement, and inviolability of privacy or the home in the context of indigenous peoples
and the environment. The other environmental rights dealt with are also often applied by
human rights monitoring bodies to the situations of indigenous peoples with reference to
distinctive indigenous cultural patterns. As discussed in this dissertation, human rights
monitoring bodies have recognized that due to special cultural circumstances, general
human rights can have a particular significance and applicability for indigenous peoples.
This idea can be seen, for instance, in the statement of the Inter-American Commission of
Human Rights, where the Commission emphasized the distinct nature of the right to
property as it applies to indigenous people, ‘whereby the land traditionally used and
occupied by these communities plays a central role in their physical, cultural and spiritual
vitality.’204

Regarding the interpretation of the right to property (Article 21 of the American
Convention), the Inter-American Court of Human Rights has stated that it has to be
understood in the light of the rights recognized under the common Article 1 (on self-
determination) of the CCPR and CESCR and Article 27 of the CCPR, which call for the
right of members of indigenous and tribal communities to freely determine and enjoy their
own social, cultural and economic development, including the right to enjoy their

202 The European Convention for Human Rights and Fundamental Freedoms, adopted 4 November 1950,
entered into force 3 September 1953, 213 UNTS 222.
203 See, for instance, G. and E. v. Norway, Joined Applications 9278/81 and 9415/81 (1984), Decision of 3
October 1983, 35 Decisions and Reports (1984), 30-45.
204 Maya Indigenous Communities of the Toledo District (Belize Maya), Case 12.053, Report No. 40/04,
Inter-Am. C.H.R., OEA/Ser.L/V/II.122 Doc. 5 rev. 1 (2004) at 727, para. 155 (available at:
<http://www1.umn.edu/humanrts/cases/40-04.html> (visited 22 January 2007)).

http://www1.umn.edu/humanrts/cases/40-04.html
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particular spiritual relationship with the territory they have traditionally used and
occupied.205  The court has also stated that indigenous peoples have ‘the right to own the
natural resources they have traditionally used within their territory for the same reasons
that they have a right to own the land they have traditionally used and occupied for
centuries.’206

The court has held that a state may not make any restrictions on the property rights of
indigenous people unless it abides by the following three safeguards. First, the state must
ensure the effective participation of the indigenous community, in conformity with their
customs and traditions, regarding any plans for development, investment, exploration or
extraction within their territory. Secondly, the state must guarantee that the community
will receive a reasonable benefit from any such plan within their territory. Thirdly, the
state must ensure that no concession will be issued within the indigenous peoples’
territories unless and until independent and technically capable entities, with the state’s
supervision, perform a prior environmental and social impact assessment.207

Besides recognition of the collective rights of indigenous peoples to their land,
resources and the environment as their right to property, the Inter-American Court of
Human Rights acknowledges that the right to property necessarily includes ‘the full
participation of indigenous communities, according to their own customs.’ Regarding the
requirement of the effective participation of indigenous communities, the Court has made a
special reference to Article 32 of the UN Declaration on the Rights of Indigenous Peoples,
which requires that states consult and cooperate with indigenous peoples in order to obtain
their free and informed consent prior to the approval of any project affecting their lands or
territories and other resources.208

The Court has explained what the duty of the state to consult indigenous peoples
means. According to the Court, the consultations must be carried out ‘in good faith’,
through culturally appropriate procedures and with the objective of reaching an agreement.
Furthermore, the Court has stated that indigenous peoples must be consulted in accordance
with their own traditions during the early stages of a development or investment plan, not
only when the need arises to obtain approval from the community. The Court has further
stated that the state must also ensure that indigenous peoples are aware of possible risks,
including environmental and health risks, in order that the proposed development or
investment plan is accepted knowingly and voluntarily.209

Finally, the Court has considered that, regarding large-scale development or
investment projects that would have a major impact within indigenous peoples’ territory,

205 Saramaka People v. Suriname, Judgment of November 28, 2007, Preliminary Objections, Merits,
Reparations and Costs, para. 95, available at:
<http://www.corteidh.or.cr/docs/casos/articulos/seriec_172_ing.pdf> (visited 10 January 2009).
206 Case of the Indigenous Community Yakye Axa, para. 137 (Yakye Axa Indigenous Community of the
Enxet-Lengua People v. Paraguay, Case 12.313, Report No. 2/02, Inter-Am. C.H.R., Doc. 5 rev. 1 at 387
(2002)), and Case of the Indigenous Community Sawhoyamaxa (Sawhoyamaxa Indigenous Community of
the Enxet People v. Paraguay, Case 0322/2001, Report No. 12/03, Inter-Am. C.H.R., OEA/Ser.L/V/II.118
Doc. 70 rev. 2 at 378 (2003), para. 118).
207 Saramaka People v. Suriname, Para. 129.
208 Ibid., para. 131. Article 32.1 of the UN Declaration.
209 Ibid., para. 133.

http://www.corteidh.or.cr/docs/casos/articulos/seriec_172_ing.pdf
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the state has a duty not only to consult with the community, but also to obtain their free,
prior, and informed consent, according to their customs and traditions.210

The Inter-American Court cases set very important principles for the recognition of
the collective property rights of indigenous and tribal peoples in relation to natural
resources. Although, as held by the Court, Article 21 of the Convention (the right to
property) does not per se preclude the issuance of concessions for the exploitation of
natural resources in indigenous or tribal territories, it nonetheless requires a state to consult
with or even obtain the consent of the communities affected by the development or
investment project planned within territories which they have traditionally occupied if the
state wants to legitimately restrict the right to communal property of an indigenous or
tribal community. And not only that, but, according to the Court, the state must also
reasonably share the benefits with the affected community and complete prior assessments
of the environmental and social impact of the project.211

In addition to the general human rights instruments, both ILO Convention No. 169
and the UN Declaration on the Rights of Indigenous Peoples212 contain many provisions
that are relevant for the protection of the environmental integrity of indigenous peoples as
studied in this dissertation. Besides the norms protecting culture, traditional livelihoods
and land rights, both instruments contain provisions that directly protect the environment
as well. ILO Convention No. 169, for instance, guarantees that special measures will be
adopted to safeguard the environment of indigenous peoples.213 Furthermore, it recognizes
the rights of indigenous peoples to natural resources, explicitly including the right of
indigenous peoples to participate in the conservation of these resources.214 The UN
Declaration on the Rights of Indigenous Peoples maintains that states must legally
recognize and protect the lands, territories and resources of indigenous peoples, and that
such recognition must be conducted with due respect for the customs, traditions and land
tenure systems of the indigenous peoples concerned.215 Both ILO Convention No. 169 and
the UN Declaration also require States to share benefits or provide equitable compensation
in cases where the lands and resources of indigenous peoples are being interfered with by

210 Ibid., para. 134. The Court referred to the notion of the UN Special Rapporteur on the situation of
human rights and fundamental freedoms of indigenous peoples, according to which ‘free, prior and
informed consent is essential for the [protection of] human rights of indigenous peoples in relation to major
development projects’ (para. 135 of the Saramaka Case). See UN Report of the Special Rapporteur on the
situation of human rights and fundamental freedoms of indigenous people, Rodolfo Stavenhagen, submitted
in accordance with Commission Resolution 2001/65 (Fifty-ninth session), U.N. Doc. E/CN.4/2003/90,
January 21, 2003,  para. 66. The Court also referred to UNCERD, which has observed: ‘As to the
exploitation of the subsoil resources of the traditional lands of indigenous communities, the Committee
observes that merely consulting these communities prior to exploiting the resources falls short of meeting
the requirements set out in the Committee’s general recommendation XXIII on the rights of indigenous
peoples. The Committee therefore recommends that the prior informed consent of these communities be
sought’. UNCERD, Consideration of Reports submitted by State parties under Article 9 of the Convention,
Concluding Observations on Ecuador (Sixty-second session, 2003), U.N. Doc. CERD/C/62/CO/2, June 2,
2003, para. 16.
211 Paras. 143 and 126-129.
212 UN Declaration on the Rights of Indigenous Peoples, 7 September 2007, Sixty-first Session, A/61/L.67;
available at: <http://www.iwgia.org/sw248.asp> (visited 5 January 2008).
213 Article 4.
214 Article 15.
215 Article 26.3.

http://www.iwgia.org/sw248.asp
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the state or a third party. 216 ILO Convention No. 169 also explicitly recognizes the need
for an environmental and social impact assessment prior to any project that may have
significant effects on lands owned or used by indigenous peoples. 217

The ILO Convention No. 169 and the UN Declaration will be discussed in the
following section, particularly from the viewpoint of participatory rights that reflect the
legal status of indigenous peoples. Also the Convention on the Biological Diversity as well
as the Rio Declaration – protecting the cultural and environmental integrity of indigenous
peoples – will be dealt in the following section.

1.2.   Indigenous Peoples in International Law: Towards an Equal Partnership
with States

As discussed in this dissertation218, historically, judicial discourse has contributed to
the marginalization and decline of the majority of indigenous peoples around the world.
The doctrines of ‘discovery’, ‘terra nullius’, and ‘effective occupation’ as forms of
acquisition of property are only some examples of legal concepts that were used to justify
the occupation of indigenous territories and the colonization of the populations and, on
many occasions, even the enslavement, subjugation, and marginalization of those
populations. The decolonization movements and growth of new states in the international
sphere also adopted legal concepts that accorded with the safeguard of their own interests.
So developed the idea of the ‘nation-state’, the right to self-determination identified with a
strong idea of ‘territorial sovereignty’, and the preservation of colonial territorial borders
based on the doctrine of uti possidetis, without consideration of the cultural associations of
their populations, and denying all existence and legal viability to the historical claims of
indigenous peoples to their territories.219

This ‘classical’ state-centred approach dates back to the 18th century Swiss legal
theorist Vattel, who supported the idea of a separate body of law concerned exclusively
with nation-states and who averred that states are the legitimate ‘subjects’ of international
law.220 Out of this approach developed the idea that all other socio-political groupings are
merely considered ‘objects’ of international law. And accordingly, because states are the
only players in this paradigm, only they can create international norms.221

216 See Article 15.2 of ILO Convention No. 169 and Articles 28 and 32.3 of the UN Declaration.
217 ILO Convention No. 169, Article 7.3.
218 See the article in this dissertation: Inherent Rights of Aboriginal Peoples in Canada – Reflections of the
Debate in National and International Law.
219 Del Toro, M., I., ‘The Contribution of the Jurisprudence of the Inter-American Court of Human Rights
to the Configuration of Collective Property Rights of Indigenous Peoples', Yale Law School, SELA
Publications (2008), at 2-3, available at: <http://www.law.yale.edu/documents/pdf/sela/Del_Toro.pdf>
(visited 10 September 2008). See also Anaya, J., Indigenous Peoples in International Law, Oxford, 2nd ed.,
at 3. (2004).
220 Emmerich de Vattel: The Law of Nations or principles of the law of nature applied to the conduct and
affairs of nations and sovereigns, from the French of Monsieur de Vattel, from the new edition, by Joseph
Chitty, Philadelphia, 1999 (1883), available at: <http://www.constitution.org/vattel/vattel.htm> (visited 10
September 2008).
221 See Maggio, G., Biodiversity, Chapter 3, in L. Watters (ed.), Indigenous Peoples, the Environment and
Law, Carolina Academic Press, Durham, North Carolina (2004), pp. 43-74, at 45.

http://www.law.yale.edu/documents/pdf/sela/Del_Toro.pdf
http://www.constitution.org/vattel/vattel.htm
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There have been, however, alternative viewpoints to the idea that only nation-states
are subjects in international law. Thomas Aquinas and the influential 16th century
Dominican theologian de Victoria acknowledged that non-state entities such as indigenous
peoples are not mere objects, but possess rights independent of European monarchies.222

This view was not, however, acceptable to the majority of state governments interested in
acquiring colonial territories, but, on the contrary, many areas inhabited by peoples not
forming a nation from the European-Western perspective were considered to be terra
nullius. This was the case, for instance, in Canada, as studied in this dissertation. However,
regarding Canada, at the very beginning of colonization, European settlers first dealt with
indigenous communities on a nation-to-nation basis and sought to secure their assistance as
trading partners and military allies. As their power and influence in North America grew,
they increasingly claimed rights of suzerainty over their Aboriginal allies while still
respecting their internal sovereignty and territorial rights. Under British colonial rule,
however, the authority of Aboriginal governments was gradually eroded.223

The 1975 Western Sahara case partially eroded the principle of terra nullius when the
ICJ noted that at the time of its occupation by Spain in the 19th century, the region now
known as the Western Sahara was inhabited by peoples who, although ‘nomadic, were
socially and politically organized in tribes and under chiefs competent to represent
them.’224

As also discussed in this dissertation, the ‘classical’ view of international law
continues to be reflected in ideas regarding the sovereign equality of states, the duty of
non-intervention on the part of states in the internal affairs of other states, and state consent
to international obligations. This approach effectively excludes the direct and official
participation of other types of actors who have expertise and concerns that could help
make the international system more broad-based, democratic, fair, and responsive to
concerns arising outside the ‘traditional’ scope of nation-states and national
governments.225 This dissertation points out the core deficiencies of the doctrine of state
sovereignty and legal subjectivity that restricts the ability of indigenous peoples to
participate in the creation of international law in their areas of interest such as
environmental issues. This is the prevailing condition, albeit, on the other hand,
international law guarantees the effective participation of indigenous peoples as discussed
in this dissertation and in the previous section of this synthesis.

Despite the deficiency, many positive developments have occurred during the last few
decades regarding the legal status of indigenous peoples in international law. A famous
early international attempt by indigenous peoples to get recognition of their legal status
was the initiative of the Council of the Iroquois Confederacy in the 1920s. Deskaheh, the
speaker of the council, led an attempt to have the League of Nations consider the
Iroquois’s long-standing dispute with Canada. Although Deskaheh got support among

222 On the Indians Lately Discovered (1532), Published lecture in Francisco de Victoria, De indis et de ivre
belli relectiones (Classics of International Law Series, 1917 (translations by J. Bate based on Iaques Boyer
ed., 1557; Alonso Munoz ed., 1565; and Johann G. Simon ed., 1696).
223 See the article in this dissertation: Inherent Rights of Aboriginal Peoples in Canada – Reflections of the
Debate in National and International Law, pp. 160-161.
224 Western Sahara (Request for Advisory Opinion) 1975, International Court of Justice, paras. 75-83. Case
summary available at: <http://www.icj-cij.org/idecisions/isummaries/isasummary 751016.htm> (visited 1
January 2009).
225 See Maggio, G. (2004), pp. 45-46.
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some League members, the League ultimately rejected this attempt, taking the position that
the Iroquois grievances were a domestic concern of Canada and therefore outside the
League’s competency.226

As the Iroquois example shows, after the adoption of the state-centred approach to
international law, matters concerning indigenous peoples have been seen as falling within
the domestic issues of the states in which indigenous peoples live. The process of
‘domestication’ within the Canadian legal context has been discussed in this dissertation.227

In more recent years, however, benefiting from an international system in which
assertions of domestic jurisdiction are less and less a barrier to international concern over
issues of human rights, indigenous peoples have been successful in attracting significant
attention to their demands at the international level.228 Starting in the 1960s, indigenous
peoples began drawing increased attention to demands for their continued survival as
distinct communities with historically based cultures, political institutions, and
entitlements to land. In the 1970s indigenous peoples enlarged their efforts internationally
through international conferences and direct appeals to international intergovernmental
institutions. 229

Starting in the late 1970, indigenous peoples’ representatives began appearing before
UN human rights bodies in increasing numbers and with increasing frequency, basing their
demands on generally applicable human rights principles. Indigenous peoples have
enhanced their access to these bodies as several organizations representative of indigenous
groups have achieved official consultative status with the UN Economic and Social
Council, the parent body of the UN human rights apparatus. Indigenous peoples also have
invoked procedures within regional human rights bodies, particularly those associated with
the Organization of American States.230

In 1971, the Sub-Commission on Prevention of Discrimination and the Protection of
Minorities appointed one of its members, Mr. Martinez Cobo, as Special Rapporteur to
conduct a comprehensive study of discrimination against indigenous populations and to
recommend national and international measures to eliminate such discrimination.231 The
study, completed between 1981 and 1984, covers a wide range of issues such as
indigenous identity, culture, land and legal systems, health and medical care, housing,
education and language. It concluded that indigenous peoples were facing discrimination
in various fields due to the social conditions in which most indigenous peoples lived.232

The study was an important starting point for a wider discussion of the unequal position
that indigenous peoples faced in society due to their specific cultural characteristics.

226 See Niezen, R., The Origins of Indigenism: Human Rights and the Politics of Identity, University of
California Press (2003), pp. 31-36.
227 See also generally Gutiérrez Vega, P. ‘The Municipalization of the Legal Status of Indigenous Peoples
by Modern (European) International Law’, in R. Kuppe and R. Potz (eds.), Law and Anthropology,
International Yearbook for Legal Anthropology, Volume 12, Martinus Nijhoff Publishers (2005): 17-54.
228 See Anaya, J. (2004), at 57.
229 Ibid., pp. 56-57.
230 Ibid., at 57.
231 See ‘Study of the problem of discrimination against indigenous populations’, UN Sub-Commission on
the Prevention of Discrimination and the Protection of Minorities, by Special Rapporteur, Mr. Martinez
Cobo, UN Doc.E/CN/4/Sub.2/1986/7(1986).
232 The conclusions, proposals and recommendations are contained in Vol. V of the study, UN Document
E/CN.4/Sub.2/1986/7 Add.4.
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In 1982, the Working Group on Indigenous Populations (WGIP) was established by
the United Nations Economic and Social Council.233 Mrs. Erica-Irene Daes, Chairperson of
the Working Group from 1983 to 1999, authored important studies which played a pivotal
role in raising the issue of indigenous peoples’ special relationship to lands in the wider
public discussion. She conducted studies on, for instance, the protection of the heritage of
indigenous peoples234, on the relationship of indigenous peoples to their lands235, and a
study of indigenous peoples’ permanent sovereignty over natural resources.236 Within the
work of the Chairperson, it became acknowledged that affirmative protection was needed
for indigenous peoples in order for them to carry on their special relationship with their
lands and environments.

The WGIP is an organ of the Sub-Commission on the Promotion and Protection of
Human Rights. The working group’s original mandate was to review developments
concerning indigenous peoples and to work toward the development of corresponding
international standards.237 However, through its policy of open participation in its annual
sessions, the working group became an important arena for the dissemination of
information and exchange of views among indigenous peoples, governments, non-
governmental organizations, and others.238 The policy of open participation has thus acted
as an important forum to strengthen the international legal status of indigenous peoples.

In 1985 the sub-commission approved the working group’s initiative to draft a
universal declaration on the rights of indigenous people for adoption by the UN General
Assembly.239 After many phases, in 1994 the sub-commission adopted the working group’s
draft and submitted it to the UN Commission on Human Rights, which subsequently
established its own ad hoc working group to work on the declaration.240

Through the process of drafting a declaration, the sub-commission’s Working Group
on Indigenous Populations engaged states, indigenous peoples and others in a broad
multilateral dialogue on the specific content of norms concerning indigenous peoples and
their rights. This was a very important step historically, since the working group provided
an important means for indigenous peoples to promote, for the first time, their own

233 Economic and Social Council Resolution 1982/34, available at:
<http://ap.ohchr.org/documents/E/ECOSOC/resolutions/E-RES-1982-34.doc> (visited 4 November 2008).
234 See ECOSOC Decision 1992/256 (July 20, 1992) authorizing the appointment of Erica-Irene A. Daes as
a special rapporteur to conduct a study on the ‘protection of the cultural and intellectual property of
indigenous people’.
235 UN Special Rapporteur, Mrs. Erica-Irene A. Daes, Sub-Commission on the Promotion and Protection of
Human Rights, Indigenous peoples and their relationship to land, Final working paper, 2001,
E/CN.4/Sub.2/2001/21, paras. 12-13. The document is available at:
<http://www.unhchr.ch/huridocda/huridoca.nsf/AllSymbols/78D418C307FAA00BC1256A9900496F2B/$F
ile/G0114179.doc?OpenElement> (visited 10 July 2007).
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conceptions of their rights within the international arena, enabling them to make proposals
and comments.241 Eventually all the states of the Western Hemisphere came to participate
in the working group discussion on the declaration.242

It should be mentioned that in 2007, the new Expert Mechanism on the Rights of
Indigenous Peoples was created to replace and continue the work of the WGIP.243 The
mandate of the Expert Mechanism is to provide its thematic expertise in the manner and
form requested by the Human Rights Council. To this end, it will focus mainly on studies
and research-based advice. In addition, the Expert Mechanism may also make proposals to
the Council for consideration and approval within the scope of its work, as set out by the
Council. The Expert Mechanism will also work in cooperation with the Permanent Forum
on Indigenous Issues, the Forum that will be discussed shortly below.244

ILO Convention No. 169 Concerning Indigenous and Tribal Peoples (1989) has
played an important role in the development of the legal status of indigenous peoples in
international law. Despite not gaining recognition of indigenous peoples as peoples in
international law, one important aim of ILO Convention No 169. was to establish the
conditions for self-management of indigenous (and tribal) peoples. This means that
indigenous peoples should have the opportunity and a real possibility to manage and
control their lives and decide their own future.245

Difficult challenges related to the legal status of indigenous peoples in the
development of ILO Convention No. 169 arose concerning the debate on the use of the
term ‘peoples’ to identify the beneficiaries of the Convention. Indigenous peoples were
pressing for the use of the term ‘peoples’ over ‘populations’. State governments, however,
resisted the use of the term ‘peoples’ because of its association with the term ‘self-
determination’, which, in turn, has been associated with the right of secession.246 Working
under a two-year deadline for completing the text, the negotiating committee agreed to the
use of the term ‘peoples’ subject to a clarification that it was not intended to convey any
implications under international law. The Committee felt that the ILO lacked competence
to interpret Article I of the United Nations Charter247 and referred the question of self-
determination to the Working Group and its parent bodies.248

Although ILO Convention No. 169 does not explicitly recognize the right of
indigenous peoples to self-determination, it does guarantee explicit rights for participation.
Article 6, which is the key article in the Convention, requires governments to establish

241 Anaya, J. (2004), pp. 63-64.
242 Anaya, J. (2004), at 64.
243 Human Rights Council Resolution 6/36. Expert Mechanism on the Rights of Indigenous Peoples. 6th

Session, 14/12/2007, A/HRC/RES/6/36, available at:
<http://ap.ohchr.org/Documents/dpage_e.aspx?si=A/HRC/RES/6/36> (visited 20 July 2008).
244 See Office of the United Nations High Commissioner for Human Rights, Expert Mechanism on the
Rights of Indigenous Peoples, mandate, available at:
<http://www2.ohchr.org/english/issues/indigenous/ExpertMechanism/mandate.htm> (visited 1 January
2009).
245 ILO: ‘ILO Convention on indigenous and tribal peoples, 1989 (No. 169) a manual’, International Labour
Organization (2000), at 10.
246 See Anaya, J. (2004), at 59-60.
247 The Charter of the United Nations, adopted 24 October, 1 UNTS XVI.
248 Barsh, L. R., ‘Indigenous Peoples in the 1990’s: From Object to Subject of International Law?’ Harvard
Human Rights Journal 33 (1994), reprinted in L. Watters (ed.), Indigenous Peoples, the Environment and
Law, Carolina Academic Press, North Carolina (2004), pp.15-42, at 23.
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means enabling indigenous peoples to effectively participate at all levels of decision-
making in elective and administrative bodies. It also requires governments to consult
indigenous peoples, through adequate procedures and indigenous peoples’ representative
institutions, whenever consideration is given to legislative or administrative measures
which may affect such peoples directly. Article 7 furthermore recognises the right of
indigenous peoples ‘to decide their own priorities for the process of development as it
affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or
otherwise use.’

ILO Convention No. 169 does recognize indigenous peoples’ collective rights to self-
development, cultural and institutional integrity, lands and resources, and environmental
security.249 Under the Convention, special measures of protection aimed at indigenous
peoples must not be ‘contrary to the freely expressed wishes of the peoples concerned.’250

Moreover, national plans to implement the Convention must be developed with the
participation of indigenous peoples and carried out in cooperation with them.251 The
Convention thus acknowledges indigenous peoples as distinct political entities within
states, entitled to negotiate with state authorities and to be consulted ‘in good faith and in a
form appropriate to the circumstances, with the objective of achieving agreement or
consent to the proposed measures.’252 Indigenous peoples remain distinct as territorial and
political entities over which states do not have unlimited power.253

ILO Convention No. 169 requires states to make good faith efforts to reach agreement
with indigenous peoples’ own ‘representative institutions’ – that is, institutions chosen by
indigenous peoples themselves rather than by the states – before taking actions that affect
these peoples.254 The political rights of indigenous peoples, therefore, extend beyond the
general human right to participate in the political life of the state guaranteed in Article 25
of the CCPR, which refers specifically to voting and candidacy for public office.

ILO Convention No. 169 is significant to the extent that it creates treaty obligations
among ratifying states which are in line with current, more general trends in responding to
indigenous peoples’ demands. The convention is also important as part of a larger body of
developments that can be understood as giving rise to new customary international law.255

Since the 1970s, the demands of indigenous peoples have been addressed continuously in
one way or another within the United Nations and other international normative discourse.
As is shown in this dissertation, it is now evident that states and other relevant actors have
reached a certain new common ground concerning minimum standards that should govern
behaviour toward indigenous peoples. It seems evident that these standards are already, in
fact, guiding behaviour.256

249 See ibid. See also the article in this dissertation: Environmental Rights Protecting the Way of Life of
Arctic Indigenous Peoples: ILO Convention No. 169 and the UN Draft Declaration on Indigenous Peoples.
250 Article 4.2.
251 Article 7.1.
252 Article 6.2.
253 Barsh, R. L. (2004), at 23.
254 Barsh, R. L., Indigenous Peoples, Chapter 36, in D. Bodansky, J. Brunnée and E. Hey (eds.) (2007), pp.
830-851, at 843.
255 Ibid., at 61.
256 Ibid.
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Although ILO Convention No. 169 has been ratified by only twenty states257, its
principles concerning self-development and cultural integrity have been recognized in
other international legal processes, for instance, at the 1992 Rio Summit on Sustainable
Development.258 The Summit adopted a Declaration on Environment and Development
(the Rio Declaration), a program of action for achieving sustainable development (Agenda
21), and a statement of principles on sustainable forestry (Statement of Principles on
Forests). Principle 22 of the Rio Declaration recognizes indigenous peoples as distinct
social partners in achieving sustainable development, emphasizing the unique value of
indigenous traditional cultures and ways of life.259

In a similar way, the Convention on Biological Diversity (CBD) creates an active role
for indigenous communities to participate in the maintaining of environmental
sustainability. Article 8 (j) is the key provision of the CBD in relation to indigenous and
local communities. It has had a considerable impact on international discussions relating to
the status of indigenous peoples.260

The CBD furthermore strengthens the recognition of the concept of ‘benefit
sharing’261, which was already acknowledged by ILO Convention No. 169.262 Two expert
panels have been held regarding access to genetic resources and benefit sharing, looking
also at traditional knowledge as benefit sharing with indigenous peoples and local
communities.263 The Fifth Conference of the Parties to the CBD established an Ad Hoc
Open-ended Working Group on Access and Benefit-sharing, and the Sixth Conference of
the Parties accepted the Bonn Guidelines on Access to Genetic Resources and Fair and
Equitable Sharing of the Benefits Arising out of Their Utilization.264 Besides
acknowledging the sovereign rights of states to their genetic resources, the guidelines also
recognize the rights of indigenous and local communities to their traditional knowledge.
Importantly, prior informed consent as well as benefit-sharing, according to the
Guidelines, should guide access to traditional knowledge.265 These guidelines are one of
the first initiatives to provide clear and detailed recommendations in relation to the
protection of traditional knowledge related to biological diversity with the main goal being
the fair and equitable sharing of benefits.266

The CBD can be regarded as the most important legally binding instrument for
indigenous peoples and other local communities to express their interests and demands for
the protection of their traditional knowledge, and the protection of their intellectual

257 See at: <http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C169> (visited 20 January 2010).
258 Ibid.
259 Ibid.
260 Stoll, P. and von Hahn, A. (2008), at 33.
261 See Permanent Forum on Indigenous Issues, Sixth session, New York, 14-25 May 2007, Item 4 of the
provisional agenda, Report of the international expert group meeting on the international regime on access
and benefit-sharing and indigenous peoples’ human rights of the Convention on Biological Diversity.
E/C.19/2007/8.
262 Article 15.2.
263 See Report of the Panel of Experts on Access and Benefit-sharing on the work of its first meeting
(UNEP/CBD/COP/5/8) and Report of the Panel of Experts on Access and Benefit-sharing on the work of
its second meeting (UNEP/CBD/abswg/1/2).
264 For the guidelines, see Decision VI/24, sixth meeting of the Conference of the Parties to the CBD, 2001,
available at: <http://www.cbd.int/decision/cop/?id=7198> (visited 10 February 2010).
265 Ibid, paras. 31 and 44.
266 Stoll, P. and von Hahn, A. (2008), at 39.
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property rights. It should be noted that the UN Declaration on the Rights of Indigenous
Peoples also includes explicit protection of traditional knowledge as the intellectual
property of indigenous peoples.267 Additionally, there have been many international
developments in different forums concerning the protection of the intellectual property of
indigenous peoples, which, no doubt, when completed, will play a significant role in the
development of the legal status of indigenous peoples as well as the protection of their
environmental rights.268

267 Article 31.
268 The protection of traditional knowledge within the realm of intellectual property rights has also been
addressed by the World Intellectual Property Organization (WIPO), often together with the United Nations
Educational, Scientific and Cultural Organization (UNESCO). After consultations between Member States
at the expert level, the WIPO-UNESCO Model Provisions for National Laws on the Protection of
Expressions of Folklore Against Illicit Exploitation and Other Prejudicial Actions was adopted in 1982 and
has been widely used by WIPO Member States to realize a sui generis protection in the area of folklore. In
1996, the UNESCO/WIPO World Forum on the Protection of Folklore was held. It adopted a plan of action
and recommended further work and consultations with a view to agreement on international protection of
folklore. See WIPO: Matters Concerning Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore – an Overview, WIPO/GRTKF/IC/1/3. Additionally, so-called Roundtables on
Intellectual Property and Traditional Knowledge were held in 1998 and 1999 to exchange views among
governments and indigenous peoples on the issue of traditional knowledge and its protection. See WIPO
Roundtables on Intellectual Property and Traditional Knowledge, available at:
<http://www.wipo.int/globalissues/events/index.html> (visited 20 May 2009).  In 2000, WIPO Member
States decided to establish a special body to discuss intellectual property issues related to genetic resources,
traditional knowledge and folklore. In particular, WIPO has submitted for discussion draft objectives and
principles of protection, as well as draft articles that might serve as models for national, regional or
international law-making. See Stoll, P. and von Hahn, A. (2008), at 37. The Federation of Indian Chambers
of Commerce and Industry (FICCI), in cooperation with WIPO and the Department of Industrial Policy and
Promotion, Ministry of Commerce and Industry of the Government of India organized an International
Conference on Traditional Knowledge at FICCI, New Delhi, India, on November 13, 2009, where the
protection of the traditional knowledge of indigenous peoples were widely discussed as a part of the WIPO
work. See WIPO, at <http://www.wipo.int/meetings/en/2009/tk_sem_delhi/> (visited 13 January 2010).
Despite many efforts undertaken by WIPO, however, the aim of drafting an international treaty on the
protection of indigenous and local communities with regard to their traditional knowledge and folklore
remains quite controversial, while good progress has been made regarding the determination of crucial
issues and elaboration of norms of protection. See Stoll, P. and von Hahn, A. ibid. It should be mentioned
that the intellectual property rights of indigenous peoples have also been addressed by the World Trade
Organization (WTO) in view of the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS Agreement). This Agreement contains standards for the protection of intellectual property rights.
However, it does not specifically address protection of traditional knowledge. The 2001 Ministerial
Conference of the WTO in Doha Quatar dealt particularly with this issue and instructed the competent
subsidiary organ of the WTO, the Council on TRIPS, ‘to examine, inter alia, the relationship between the
TRIPS Agreement and the Convention on Biological Diversity, the protection of traditional knowledge and
folklore, and other relevant new developments’. See Para. 19 of the Ministerial Declaration, WTO Doc.
WT/MIN (01)/DEC/W/1 of 14 November 2001. Revision and amendment of Article 27 (3) of the TRIPS
Agreement has been proposed to ensure that the disclosure of the origin of the genetic resources and
knowledge, innovations and practices of indigenous and local communities may or even should be required
in granting a patent in cases where the invention in question is based on such resources or knowledge. See
Doc. IP/C/W/474. An updated list of relevant documents concerning the relationship between the TRIPS
Agreement and the CBD and the protection of traditional knowledge can be found in Doc.
IP/C/W/368/Rev.1, at 68. The intellectual property rights applicable in relation to indigenous peoples are
currently developing in many international forums. The WHO, for instance, dealt with traditional medicine
and the intellectual property implications associated therewith at an Inter-Regional Workshop on
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Taken together, the agreements adopted at Rio acknowledge a special status for
indigenous peoples which is justified by their traditional dependency, their sustainable
management of natural resources and the traditional knowledge they have concerning
sustainable management. This status implicitly involves collective property rights and
intellectual property rights, as well as the political rights necessary to maintain distinct
legal institutions and participate collectively in decision-making.269

The term ‘partnership’ was used in Agenda 21. Since Agenda 21 was adopted by
consensus at the UNCED, states could not object to the use of ‘partnership’ in other United
Nations contexts.270 By the time of the UNCED preparatory negotiations in 1989-1992,
states, as well as many NGOs, echoed indigenous peoples’ focus on land and other forms
of tangible and intangible property as collective human rights, together with the right to
self-determination.271 Indigenous peoples’ insistence on recognition of community
ownership and control of land evolved into a more general principle: indigenous peoples
have a major role to play in achieving sustainability as partners in decision-making and
implementation on the ground. It follows that governments should respect the distinctive
interests and perspectives of indigenous peoples and local communities, pursuing
development through a more decentralized system of ‘partnership’ with them.272

As discussed in this dissertation, particularly within the context of the UNCED, the
recognition of land tenure has been based on the assertion that indigenous peoples and
other ‘local communities’ have accumulated valuable knowledge of the ecosystems from
which they have traditionally drawn a livelihood, and have devised ways of managing
living resources to ensure their long-term survival.273 Indigenous peoples have also been
successful in linking their culture and way of life with the protection of biodiversity.274 In
his address to the General Assembly celebrating the launch of the International Year of the
World’s Indigenous People (1993), the UN Secretary-General equated cultural and
biological diversity, agreeing with indigenous leaders that the loss of indigenous cultures

Intellectual Property Rights in the Context of Traditional Medicine in December 2000 that produced
recommendations concerning the protection of traditional medicine, the strengthening of customary laws
for the protection and documentation of traditional knowledge in the public domain and the equitable
sharing of benefits from commercial use of traditional medicine. See the Report of the Inter-Regional
Workshop on Intellectual Property Rights in the Context of Traditional Medicine, Bangkok, Thailand, 6-8
December 2000, WHO/EDM/TRM/2001.1, Chapter 9. Furthermore, the United Nations Conference on
Trade and Development (UNCTAD), which was established in 1964 as a permanent intergovernmental
body and serves as the principal organ of the United Nations General Assembly dealing with trade,
investment, and development issues, held an Expert Meeting on Systems and National Experiences for
Protecting Traditional Knowledge, Innovations and Practices in October 2000 to discuss the role of
traditional knowledge. See UNCTAD Expert Meeting on Systems and National Experiences for Protecting
Traditional Knowledge, Innovations and Practices, Geneva, 30 October-1 November 2000, available at:
<http:/www.unctad.org/trade_env/traditionalknowledge.htm> (visited 7 June 2009).
269 Barsh, R. L. (2004), at 24.
270 Ibid.
271 Barsh, R. L., (2007), at 839.
272 Ibid.
273 Ibid., at 840.
274 For a review of these linkages, see L. Maffi (ed.), On Biocultural Diversity: Linking Language,
Knowledge, and the Environment, Washington, D.C., Smithsonian Institution Press (2001).
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continues to deprive humanity of the practical knowledge and experience necessary for its
survival.275

The UNCED was able to establish a new approach in relation to the rights and legal
status of indigenous peoples. As discussed in this dissertation, according to this approach,
indigenous peoples’ cultural practices need to be protected, because of their significance
for the sustainability of the environment. As also maintained, this idea was, however,
originally brought out earlier: for instance, in the Report of the World Commission on
Environment and Development.276 International recognition that indigenous peoples can
make a valuable contribution to environmental protection has played an important role in
the process of shifting the legal status of indigenous peoples from mere objects towards the
recognition of their role as legal subjects.

This position, inevitably, raises questions concerning the responsibilities and legal
duties of indigenous peoples in relation to the environment as well. As argued in this
dissertation, the planet Earth can truly benefit from indigenous communities’ traditional
way of perceiving and interacting with the natural environment if these communities
commit themselves to sustainable ways of carrying on and developing their cultural and
economic livelihoods.277

The United Nations proclaimed 1993 the International Year of the World’s
Indigenous People, with a view to strengthening international cooperation in finding a
solution to the problems faced by indigenous communities in areas such as human rights
and the environment.278 When the matter came before the Commission on Human Rights
in the 1989-1990 session, the issue of whether to use the term ‘peoples’ dominated the
negotiations. Fearing that the use of the term ‘peoples’ in the title of the Year would imply
the right to self-determination, Canada and Brazil insisted on the singular form. Consensus
on the Year became contingent on accepting the position of these two countries.279

The theme of the Year, ‘A New Partnership’, also reflected a political compromise on
the right to self-determination. Indigenous organizations had pressed for a reference to
‘self-determination’ in the theme, but this was rejected by all of the governments as too
provocative. Indigenous peoples, in turn, rejected themes based on ‘cultural diversity’ as
too weak.280

The issue of the self-determination of indigenous peoples was also confronted at the
United Nations World Conference on Human Rights held in Vienna in June 1993.
Indigenous peoples’ organizations participated actively in the Conference, claiming
recognition of the rights of indigenous ‘peoples’ as collectives. Even though indigenous
peoples were not able to win the battle of the ‘s’ (people/peoples), their position, in fact,

275 Opening of International Year of Indigenous Peoples Is Marked at General Assembly Ceremony, UN
Press Release No. GA/8447 (10 December 1992), at 1.
276 Bruntland, G.(ed.), (1987), pp. 114-115.
277 See the article in this dissertation: ‘Protecting the Rights of Indigenous Peoples – Promoting the
Sustainability of the Global Environment?’
278 UNGA Resolution 45/164 of 18 December 1990. See also International Year of the World’s Indigenous
Peoples, 1993, UNGA Res. 48/133, 48 U.N. GAOR Supp. (No. 49) at 251, U.N. Doc. A/48/49 (1993),
available at: <https://www1.umn.edu/humanrts/resolutions/48/133GA1993.html> (visited 7 November
2008).
279 Barsh, R. L. (2004), at 25.
280 Ibid.
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got support from a majority of the states.281 The Vienna Declaration282 implicitly carried on
the idea of partnership that emerged a year earlier in Rio by acknowledging the unique
contribution of indigenous ‘people’ to the development and plurality of society.283

Otherwise, the Vienna Declaration acknowledges the same basic principles that had so far
been recognized in other international contexts: the demands for concerted positive steps to
ensure respect for indigenous peoples’ human rights as well as the requirement of the full
and free participation of indigenous peoples, in particular in matters of concern to them.284

When the Working Group met at Geneva shortly after the World Conference on
Human Rights, it had specific instructions from the General Assembly and the Vienna
Declaration to complete the Draft Declaration on the Rights of Indigenous Peoples.
Indigenous representatives were convinced of the symbolic necessity of enshrining self-
determination in the Draft Declaration, regardless of whether a strong statement on self-
determination would ultimately be adopted by the General Assembly.285

The Working Group acceded to indigenous participants’ demands and adopted a text
that quotes the Declaration on Decolonization and the international human rights covenants
without qualification:

Indigenous peoples have the right of self-determination. By virtue of that
right they freely determine their political status and freely pursue their
economic, social and cultural development.
The decision was naturally welcomed with great satisfaction by the indigenous

delegations. Some governments reiterated their earlier objections, while others accepted
the new text, indicating that they would read it in conjunction with the Draft Declaration’s
provisions on the right to self-government.286

Following a recommendation of the World Conference on Human Rights in
December 1993, the General Assembly proclaimed the International Decade of the
World’s Indigenous Peoples (1994-2004).287 The goal of the Decade was to strengthen
international cooperation to solve the problems faced by indigenous peoples in such areas
as human rights, the environment, development, education and health. The key to
achieving that goal was to be found in the theme of the Decade, ‘Indigenous people:
partnership in action.’ The United Nations committed itself to developing new partnerships
between indigenous peoples and states and between indigenous peoples and the United
Nations.288 The General Assembly adopted an ambitious programme of activities and
identified a number of specific objectives for the Decade: first and foremost the

281 Ibid.
282 World Conference on Human Rights, Vienna, 14-15 June 1993, Vienna Declaration and Programme of
Action, A/CONF. 157/23, 12 July 1993, available at:
<http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/A.CONF.157.23.En> (visited 8 November 2008).
283 Vienna Declaration and Programme of Action, Principle 20.
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286 Ibid., at 28.
287 UNGA Res. 48/163 (Dec. 21, 1993) proclaiming the ‘International Decade of the World’s Indigenous
People’ commencing Dec. 10, 1994.
288 United Nations Economic and Social Council, Permanent Forum on Indigenous Issues, Seventh session,
New York, 21 April-2 May 2008, Item 5 of the provisional agenda, Human rights: dialogue with the
Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people and
other special rapporteurs, E/C.19/2008/2, para. 14.
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establishment of a permanent forum on indigenous issues and the adoption of the United
Nations Declaration on the Rights of Indigenous Peoples.289

In December 2004, the Assembly renewed its commitment to promote and protect the
rights of indigenous peoples, proclaiming the Second International Decade of the World’s
Indigenous People (2005-2014).290 In its Resolution 60/142, the General Assembly
adopted the Programme of Action of the Second Decade291, agreeing that ‘Partnership for
action and dignity’ would be the theme of the new Decade.292

The goal of the Second Decade was to further strengthen international cooperation to
resolve the problems faced by indigenous peoples in many areas, including culture, the
environment and human rights by means of action-oriented programmes and specific
projects, increased technical assistance and relevant standard-setting activities.293

The emphasis of the new decade was, however, to strengthen the active role of
indigenous peoples in decision-making. The Decade thus promoted the idea of equal
partnership. The main objectives set for the new Decade were to promote non-
discrimination and the inclusion of indigenous peoples in all phases of the policy process;
to promote full and effective participation of indigenous peoples in decisions that affect
their lives, based on the principle of free, prior and informed consent; to promote
development policies respectful of the culture and identity of indigenous peoples; to adopt
targeted programmes and budgets for the development of indigenous peoples; and to
strengthen monitoring of, and accountability for, commitments regarding the protection of
indigenous peoples and improvement of their lives.294

The most important development connected with the International Decade was the
establishment of the Permanent Forum on Indigenous Issues within the UN Economic and
Social Council, which met for the first time in May 2002.295 The establishment of the new
Forum marked a fundamental milestone in the indigenous struggle to gain a position within
the international community. The new body was unique in several ways, perhaps most
importantly in the parity of its composition. The Forum is made up of 16 experts, 8
nominated by governments and the other 8 by indigenous organizations.296

The Forum is an advisory body to the Economic and Social Council (ECOSOC), with
six mandate areas: economic and social development, culture, environment, education,
health, and human rights. According to its mandate, the Forum provides expert advice and
recommendations on indigenous issues to the ECOSOC programmes, funds and agencies
of the United Nations, through the ECOSOC; raises awareness and promotes the
integration and coordination of activities related to indigenous issues within the United

289 Ibid., para. 15.
290 UNGA Res. 59/174.
291 A/60/270, Sect. II
292 United Nations Economic and Social Council, Permanent Forum on Indigenous Issues, Seventh session,
New York, 21 April-2 May 2008, Item 5 of the provisional agenda, Human rights: dialogue with the
Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people and
other special rapporteurs, E/C.19/2008/2, para. 17.
293 Ibid., para. 14.
294 Ibid., para. 16.
295 ECOSOC Res. E/RES/2000/22 (July 28, 2000) establishing the Permanent Forum; Report of the First
Session of the Permanent Forum on Indigenous Issues, U.N. Doc. E/2002/42/Supp. 43 (Wilton Littlechild,
Rapporteur).
296 Ibid., para. 25.
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Nations system; and prepares and disseminates information concerning indigenous issues.
The Forum holds two-week sessions annually in New York. Its first session was held in
May 2002.297

The main objective of the Forum is to watch over and promote the interests of
indigenous peoples throughout the whole United Nations system. For this reason, the
Forum is highly committed to the promotion and practical implementation of the human
rights of indigenous peoples.298 Since the very first session of the Forum, the issue of
human rights has been a separate item on the agenda.299

On the basis of the information and reports provided by indigenous peoples, United
Nations agencies and states, and the ensuing debates during its sessions, the Forum has
developed a substantial number of recommendations addressing the pertinent human rights
problems of indigenous peoples. It has also worked with determination between sessions to
further the rights of indigenous peoples. This is clearly reflected in a review of its
recommendations at its sixth session.300 The review demonstrates a concerted effort to
address the wide range of human rights problems facing indigenous peoples.301

A fair number of recommendations of the Forum have been addressed to the
Commission on Human Rights and, since 2006, to the Human Rights Council. These deal
with issues such as special procedures and the implementation and monitoring of human
rights standards, the inclusion of experts of indigenous peoples in the work of the Council,
and the adoption of creative methods of work, with particular regard for the full
participation of indigenous peoples.302

Issues pertaining to indigenous peoples’ lands and environments have become more
and more visible as the work of the Permanent Forum has developed in the last few years.
In its Sixth Session in 2007, the Forum, as a special theme, dealt with the protection of the
territories, lands and natural resources of indigenous peoples from many different
angles.303 The Permanent Forum highlights the ultimate importance of the ability of
indigenous peoples to have control over their lands, stating:

It is crucial that indigenous peoples be fully informed of the
consequences of the use and exploitation of natural resources in their lands
and territories through consultations, under the principle of free, prior and
informed consent, with [the] indigenous peoples concerned. Through free,
prior and informed consent, future conflicts can be avoided and the full
participation of indigenous peoples in consultation mechanisms,

297 See Permanent Forum on Indigenous Issues, at:
<http://www.un.org/esa/socdev/unpfii/en/about_us.html> (visited 9 November 2008).
298 Report of the First Session of the Permanent Forum on Indigenous Issues, U.N. Doc. E/2002/42/Supp.
43, para. 29.
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environmental impact assessment and sociocultural impact assessments can
be ensured.304

The following year the special theme concerned climate change and its implications
and challenges in relation to the world’s indigenous communities.305 The Permanent Forum
emphasized the contribution of indigenous communities in combating climate change due
to their traditional knowledge.306 The International Expert Group Meeting, in its report for
the Permanent Forum, stated:

In combating the climate change impacts already being experienced by
many indigenous peoples and communities, governments and other actors
must engage comprehensively and inclusively with indigenous peoples,
ensuring their full and effective participation and honouring the right to self
determination and the principle of free, prior and informed consent as set out
in the United Nations Declaration on the Rights of Indigenous Peoples.307

The Permanent Forum furthermore called on states to take into account the special
circumstances of indigenous peoples when implementing mitigation measures.308

The Permanent Forum indicates the strengthened status of indigenous peoples in
international law. The Forum operates at the highest possible level within the UN system.
Its mandate is very broad: in fact, all the mandate areas of ECOSOC itself. It has been
estimated that the Forum will provide for a previously lacking holistic approach to
indigenous issues in the UN system, while it seeks to guarantee that all UN bodies, in all
their activities, take the particular needs and concerns of indigenous peoples into
account.309

The former chair of the Permanent Forum has described the relationship between
indigenous peoples and states as follows:

In this forum, indigenous peoples and governments for the first time meet on a more
equal basis. The Permanent Forum constitutes a recognition by the international
community that without the participation by the indigenous peoples themselves, it is not
possible adequately to address the particular needs and concerns of our peoples. This way,
the Permanent Forum symbolizes a new kind of partnership between indigenous peoples
and governments and constitutes a landmark event in the struggle for recognition of the
rights of indigenous peoples.310

304 Ibid., para. 21.
305 Permanent Forum on Indigenous Issues, Report on the Eight Session, 21 April–2 May 2008, Economic
and Social Council Official Records supplement No. 23, UN, New York, 2008, E/2008/43/E/C.19/2008/13.
306 Ibid., para. 4.
307 International Expert Group Meeting on Indigenous Peoples and Climate Change, Darwin, Australia,
April 2-4, 2008, Summary Report, United Nations, Co-organizers United Nations University – Institute of
Advance Studies, Secretariat of the United Nations Permanent Forum on Indigenous Issues, North
Australian Indigenous Land and Sea Management Alliance (NAILSMA); issued in the Permanent Forum
on Indigenous Issues, Seventh session, New York, 21 April–2 May 2008, E/C.19/2008/CRP.9, 14 April
2008, para. 2.
308 Ibid., para. 6.
309 Magga, O.H., Presentation by the Chairperson of the Permanent Forum on Indigenous Issues, The UN
Permanent Forum on Indigenous Issues – Ambitions and Limitations, Seminar, September 1st, 2003,
Resource Centre for the Rights of Indigenous Peoples, Guovdageaidnu, available at:
<http://www.galdu.org/web/index.php?artihkkal=39&giella1=eng> (visited 1 January 2009).
310 Ibid.
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One of the key targets of the Permanent Forum on Indigenous Issues has been the
push for an adoption of the UN Declaration on the Rights of Indigenous Peoples. The UN
Declaration was adopted by the UN Human Rights Council on 29 June 2006 and by the
UN General Assembly on 13 September 2007.311 The Chair of the UN Permanent Forum
on Indigenous Issues, Victoria Tauli-Corpuz, expressed her view concerning the
significance of the Declaration by stating: ‘The 13th of September 2007 will be
remembered as a day when the United Nations and its Member States, together with
indigenous peoples, reconciled with past painful histories and decided to march into the
future on the path of human rights.’312

The UN Declaration indicates a historical shift in relation to the legal status of
indigenous peoples in international law. For the first time, indigenous peoples participated
in the drafting process of the actual text with an equal voice with governments.313

Although the final decision-making was carried out in line with the general practice of
international law, recognizing only states as parties to the instrument, it can be said that
indigenous peoples, for the very first time in a global context, participated in the making of
international law.

The UN Declaration 2007 is a step forward in the recognition of the rights of
indigenous peoples in international law. In addition to the principles of self-development
and cultural integrity adopted in ILO Convention No. 169, the Declaration opens up a
totally new era in the acknowledgement of rights relating to self-determination. Not only
does the Declaration explicitly recognise the right to self-determination and self-
governance of indigenous peoples, but it also advances the concept of free, prior and
informed consent in relation to decision-making concerning natural resources and other
crucial matters. It was precisely these established rights that led a few key countries –
Australia, Canada, New Zealand and the United States – to vote against the Declaration in
the General Assembly.314

Although not binding in a strict legal sense, the Declaration in practice affirms the
present views of the states in relation to many important rights of indigenous peoples. As
stated by Fitzmaurice, the Declaration is a long-awaited affirmation of the position of
indigenous peoples as important actors in the contemporary world whose interests must be
taken into account by states. Additionally, it is a further indication that states and
indigenous peoples must be engaged in a dialogue.315

The future will show the customary law value of the Declaration. As seen in classical
international law, customary rules result from the combination of two elements: an
established, widespread, and consistent practice on the part of states, and the opinion juris

311 The United Nations Declaration on the Rights of Indigenous Peoples, 7 September 2007, Sixty-first
Session, A/61/L.67.
312 Tauli-Corpuz, V., The Declaration on the Rights of Indigenous Peoples: A major victory and challenge
(2007), at 1. Available at: <http://www.twnside.org.sg/title2/resurgence/206/cover1.doc> (visited 10
November 2008).
313 See Davis, M., ‘Indigenous Struggle in Standard-Setting: The United Nations Declaration on the Rights
of Indigenous Peoples’, Melbourne Journal of International Law, Vol. 9, No. 2 (2008): 1-33, at 2. See also,
generally, Barsh, R.L., ‘Indigenous Peoples and the UN Commission on Human Rights: A Case of the
Immovable Object and the Irresistible Force’, 18 Human Rights Quarterly (1996): 782-813.
314 Tauli-Corpuz, V. (2007), at 2.
315 Fitzmaurice, M. (2009), at 76.
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sive necessitatis.316 Moreover, when weighing different types of state acts, the traditional
approach is to attach more value to what states do (physical acts) than to what they say
(verbal acts).317

However, some legal scholars, such as Anaya, are of the opinion that customary
international law crystallizes ‘when a preponderance of states and other authoritative actors
converge on a common understanding of the norms’ contents and generally expect future
behaviour in conformity with those norms.’318 According to this view, actual state conduct
is not the only or necessarily determinative indicium of customary norms.319 Thus,
according to this view, it is increasingly understood that explicit communication, of the
sort that is reflected in numerous international documents and decisions, establishes
customary rules of international law. Conforming domestic laws and related practice
reinforce such customary rules of international law. Non-conforming domestic practice
undermines the apparent direction of international norm-building only to the extent that the
international regime holds out and eventually accepts as legitimate the non-conformity.320

Furthermore, human rights treaty bodies and international criminal courts and
tribunals have tended to follow an approach that is based on deduction from fundamental
principles, rather than on induction from state practice. Moreover, when identifying state
practice, they emphasize what states say rather than what they do.321 There is also a
tendency to regard the pronouncements of the supervisory bodies of human rights treaties
and international tribunals as indications of state practice, especially if these
pronouncements are assented to by states.322

This approach was followed by the International Court of Justice in Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America).323 In that case the Court observed that it ‘must satisfy itself that the existence of
the rule in the opinion juris of States is confirmed by practice’, thus reversing the approach

316 The legal locus classicus on the point is the ICJ judgment in the North Sea Continental Shelf case; the
Court was discussing the process by which a treaty provision might generate a rule of customary law, but
its analysis is applicable to the creation of custom generally. See North Sea Continental Shelf, Judgment,
ICJ Reports (1969), at 3, para. 77, where the Court observed that in order for state practice to qualify as
custom, the practice must be carried out in such a way as to be evidence of a belief that this practice is
rendered obligatory by the existence of a rule of law requiring it. For an analysis concerning the two-
element theory, see Thirlway, H., ‘The Sources of International Law’, in M.D. Evans, International Law,
Oxford University Press, Oxford (2003), pp.117-144, at 124-130.
317 Kamminga, M.T., Final Report on the Impact of International Human Rights Law on General
International Law, International Law Association (ILA),  (2004), at 7.
318 Anaya, J. (2004), at 61.
319 Anaya and Williams state that ‘with the advent of modern inter-governmental institutions and enhanced
communications media, states and other relevant actors increasingly engage in prescriptive dialogue.
Especially in multilateral settings, explicit communication may itself bring about a convergence of
understanding and expectation about rules, establishing in those rules a pull toward compliance, even in
advance of a widespread corresponding pattern of physical conduct.’ See Anaya, J. and Williams, Jr., R.,
A., ‘The Protection of Indigenous Peoples’ Rights over Lands and Natural Resources under the Inter-
American Human Rights System’, Harvard Human Rights Journal, Vol. 14, (2001), at 54-55, available at:
<http://www.law.harvard.edu/students/orgs/hrj/iss14/williams.shtml#Heading8> (visited 2 January 2009).
320 Ibid., at 55.
321 Kamminga, M.T. (2004), at 8.
322 Ibid.
323 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America)
(Merits), Judgment of 27 June 1986 ICJ Reports 14.
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it had taken in the North Sea Continental Shelf case.324 Also in Nicaragua, the Court
recognized that contrary practice does not undermine the formation of a rule of customary
international law as long as the practice is condemned and the state in question does not
claim to act as a matter of right.325

This approach is, however, somewhat disputable, and it seems that the identification
of rules of customary international law differs depending on the subject matter. As
maintained by Kamminga, as the international legal order becomes more and more
concerned with areas governed by community values, the ‘new’ ways of identifying rules
of customary international law will gain importance in due course.326

Regarding the UN Declaration on the Rights of Indigenous Peoples, the fact that a
few key countries did not approve the Declaration may certainly diminish its value to a
certain degree. On the other hand, it should be noted that the states that originally rejected
the Declaration may still change their standpoints. In fact, there is already one example of
such a change: the Australian government, after originally rejecting the Declaration, has
now stated that it will endorse it. The government has been undergoing consultations with
states, territories and other stakeholders regarding the impact of the Declaration, which, as
maintained by Davis, is unusual given that the Declaration will have no legal effect in
Australia. 327 This, in my view, reflects the fact that indigenous peoples’ affairs are often
extremely sensitive issues, and, consequently, the Universal Declaration on the Rights of
Indigenous Peoples will carry a great deal of political weight in many countries.

Although it is not a legally binding instrument, human rights monitoring bodies have
already started to apply the UN Declaration as a legal source. As mentioned in the previous
section, the Inter-American Court of Human Rights has used Article 32 of the UN
Declaration in determining what is required by ‘consultation’ and ‘prior consent’,
concluding that in large-scale development or investment projects that would have a major
impact within an indigenous or tribal people’s territory, the state has a duty, not only to
consult with the community, but also to obtain their free, prior and informed consent, in
accordance with their customs and traditions.

Furthermore, in May 2008, despite the fact that the United States had objected to the
Declaration, the Committee on the Elimination of All Forms of Racial Discrimination
referred to the Declaration in its comments on the obligations of the United States under
the CERD.328 In this case the Committee had received complaints about nuclear testing and
dangerous waste storage on Native American lands. The Committee stated:

While noting the position of the State party with regard to the United
Nations Declaration on the Rights of Indigenous peoples (A/RES/61/295), the
Committee finally recommends that the declaration be used as a guide to

324 Ibid., para. 184. For an analysis see Kamminga, M.T. (2004), pp. 7-8.
325 Ibid., para. 186.
326 Kamminga, M.T. (2004), at 8.
327 See Davis, M. (2008), at 4.
328  Committee on the Elimination of Racial Discrimination, Seventy-second session, Geneva, 18 February-
7 March 2008, Consideration of Report Submitted by States Parties Under Article 9 of the Convention,
Concluding observations, United States of America, CERD/C/USA/CO/6, 8 May 2008, available at:
<http://daccessdds.un.org/doc/UNDOC/GEN/G08/419/82/PDF/G0841982.pdf?OpenElement> (visited 3
January 2009).
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interpret the State party’s obligations under the Convention relating to
indigenous peoples.329

The Supreme Court of Belize also applied the principles of the Declaration as a
framework for determining land rights. Shortly after the adoption of the Declaration by the
UN General Assembly, the Supreme Court of Belize made a decision relating to the rights
of the Maya community to their lands and resources, applying the Declaration.330 The
Court explicitly stated its opinion that the Declaration poses ‘significant obligations for the
State of Belize in so far as the indigenous Maya rights to their land and resources are
concerned.’331 Finally, it should be mentioned that Bolivia was the first country to adopt
the UN Declaration on the Rights of Indigenous Peoples as national law.332

Today, indigenous peoples are working toward implementation of the Declaration.
Work is currently being done with the UN Permanent Forum on Indigenous Issues to
determine how the Declaration should be implemented by the UN and its agencies, and
how the Declaration’s implementation by Member States can be assessed.333

One question that has been asked is whether the Declaration really creates some new
basic principles that had not already been accepted by the world community regarding
indigenous peoples. It has been argued that the Declaration as such does not create
anything new that other legally binding human rights instruments do not already guarantee.
Victoria Tauli-Corpuz, the chair of the UN Permanent Forum on Indigenous Issues has
stated:

The UN Declaration on the Rights of Indigenous Peoples sets the international
minimum standards for the protection, respect and fulfilment of the rights of indigenous
peoples. While it is a declaration and is therefore not legally binding as Conventions are,
many of the articles are actually legally binding as these are lifted from the Convention on
Civil and Political Rights and the Convention on Economic, Social and Cultural Rights.
The Declaration does not set new international standards on human rights. It merely
interprets International Human Rights Law as it applies to the specific situations of
indigenous peoples as distinct peoples.334

There are legal scholars who argue that regardless of the Declaration, there is already
a distinct body of customary law that accords with the indigenous right to demarcation,
ownership, development, control and use of the lands they have traditionally owned or

329 Ibid., para. 29.
330 Aurelio Cal v. Attorney-General of Belize Claim 121/2007, 18 October 2007, Supreme Court of Belize,
available at: <http://www.elaw.org/node/1620> (visited 4 January 2009).
331 Para. 133.
332 National Law 3760, which is an exact copy of the UN Declaration, was passed on November 7, 2007.
See IWGIA, at <http://www.iwgia.org/sw18043.as> (visited 4 July 2009).
333 See International expert group meeting on the role of the United Nations Permanent Forum on
Indigenous Issues in the implementation of Article 42 of the United Nations Declaration on the Rights of
Indigenous Peoples, 14-16 January, New York, United Nations Department of Economic and Social
Affairs, Division for Social Policy and Development, Secretariat of the Permanent Forum on Indigenous
Issues, PFII/2009/EGM1/15, available at:
<http://www.un.org/esa/socdev/unpfii/documents/EGM_Art_42_FAO.doc> (visited 5 July 2009).
334 Tauli-Corpuz, V., ‘The challenges of implementing the UN Declaration on the Rights of Indigenous
Peoples’, Summit in Ainu Mosir 2008, July 1-4, Hokkaido, Japan, available at:
<http://www.tebtebba.org/index.php?option=com_content&view=article&id=22:the-challenges-of-
implementing-the-un-declaration-on-the-rights-of-indigenous-peoples-&catid=50:unpfii> (visited 24 May
2009).

http://www.elaw.org/node/1620
http://www.iwgia.org/sw18043.as
http://www.un.org/esa/socdev/unpfii/documents/EGM_Art_42_FAO.doc
http://www.tebtebba.org/index.php?option=com_content&view=article&id=22:the-challenges-of-


56

otherwise occupied and used.335 Anaya and Wiessner demonstrate how, in their opinion,
the domestic legal practice of the states that voted against the Declaration does not oppose
the principle concerning indigenous peoples’ right to lands.336

According to the present author, it is debatable whether it can be said that the
recognition of the land rights of indigenous peoples can be regarded as international
custom or opinion juris. However, what lies behind all the norms of the Declaration is the
protection of the uniqueness of the specific culture of indigenous peoples. The rights to
non-discrimination and to cultural integrity of indigenous peoples are accepted in many
widely ratified, legally binding international instruments. Amongst those states that accept
the concept of indigenous peoples, there are hardly any that oppose the recognition of the
right to a distinct culture.  As interpreted by monitoring bodies of international human
rights instruments, the right to culture contains not only substantive protection –
affirmative action – but also requires that indigenous peoples can control their internal
matters and participate meaningfully in all decision-making that concerns them. The right
to cultural integrity, in principle, contains the right to retain a specific way of life, which
necessarily entails the recognition of land rights. Additionally, other specific cultural
components such as language and spirituality are protected through the right to cultural
integrity.

Cultural integrity recognizes that each culture is unique and all groups of people are
equal no matter what culture they represent. The Declaration takes this principle further by
specifying more precisely what the protection of cultural integrity requires, when fully
implemented. That is to say, that the UN Declaration does not merely have moral or
political value, nor will it have the value of customary law in the future, but, on the
contrary, a valid argument can be made that the world’s states are already at present
committed to many of the key principles affirmed by the Declaration.

Furthermore, if indigenous peoples’ own perspectives are taken into account, none of
these instruments of international law truly creates anything that indigenous peoples do not
already have. As discussed in this dissertation, particularly in the Canadian legal context,
to indigenous peoples the concepts in question represent inherent rights, powers that they
never relinquished. Only conquest by alien peoples interrupted their exercise of these
rights. Indigenous peoples as first occupants assert that no state and no international body
needs to ‘give’ them these rights. As inherent rights they cannot be ‘given’ nor
‘extinguished’; they belong to indigenous peoples by definition. Rather, the world must
acknowledge what has always been: that indigenous peoples as the first peoples are
autonomous nations able to decide their own present and their own future. 337

In international law, explicit recognition of the right to self-determination of
indigenous peoples would establish that indigenous peoples are members of the
international community who have a legal personality under international law; they are
‘subjects’ of international legal rights and duties rather than mere ‘objects’ of international

335 Anaya, J. and Wiessner, S., ‘The UN Declaration on the Rights of Indigenous Peoples: Towards Re-
empowerment’, Jurist, Legal News and Research (US) 3, (2007), at 3, available at:
<http://www.law.arizona.edu/news/Press/2007/Anaya100307.pdf> (visited 25 May 2009).
336 Ibid., pp. 3-4.
337 See Zinsser, J., P., ‘A New Partnership: indigenous peoples and the United Nations system’, Museum
International, No. 224, Vol. 56, No. 4. (2004), pp. 76-88, at 85. See also the article in this dissertation:
‘Inherent Aboriginal Rights in Canada – Reflections of the Debate in National and International Law.’
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concern.338 This would naturally, at least in theory, indicate a big step with respect to their
legal status in international law.

The adoption of the UN Declaration no doubt will also have an effect on the wording
used in new United Nations documents and other international dialogue concerning
indigenous peoples. Until now, most United Nations Member States have wanted to avoid
explicit references to ‘peoples’ and ‘self-determination’ in these documents. After all,
words create the world we live in. It should be noted that already before the adoption of the
UN Declaration, in 2002, in the Johannesburg Summit to the Rio Conference339, as well as
in 2005, in the World Summit that marked the sixtieth anniversary of the United Nations,
the term ‘indigenous peoples’ was recognized when the commitment of states to uphold
the human rights of indigenous peoples was reaffirmed.340

It is important to note, however, that the states that opposed the Declaration have not
expressed opposition to the practice of the UN Human Rights Committee to apply Article
1 (the right to self-determination) of the CCPR to indigenous peoples. This strengthens the
argument that many of the world’s states seem to be ready to accept the right of indigenous
peoples to self-determination, but definitely not its full scope.

In light of the practice of the UN Human Rights Committee, self-determination is not
explicitly limited to the internal aspect of this right: self-government. In any case, it can be
seen from the Concluding Observations that this right, as applied to indigenous peoples by
the Committee, does not seem to indicate a right to veto, but rather a meaningful,
‘effective’ participation in relation to indigenous peoples’ traditional lands and resources
and other significant matters.

The UN Declaration seems to go further by explicitly recognizing the concept of free,
prior and informed consent. It is, however, somewhat debatable whether the Declaration
fully recognizes the right to veto. Articles 19 and 32 of the Declaration state: ‘States shall
consult and cooperate in good faith with the indigenous peoples concerned […] in order to
obtain their free, prior and informed consent’ (emphasis added). There are scholars closely
following the process who argue that the requirement to consult and cooperate was never
intended to give a right of veto over land developments, although indigenous peoples
regard it as a quasi-right to veto.341 On the contrary, if it is true that the Declaration was not
intended to give a right of veto to indigenous peoples, one may ask why it was so fiercely
resisted. Even though there was concern amongst many states regarding the Declaration’s
statements concerning the right to self-determination the key opposing states, in the end,
seemed to be even more concerned about the Declaration’s provisions of extensive rights
concerning natural resources, particularly in the light of the concept of free, prior and
informed consent (Articles 19 and 32).342

338 Barsh, R.L. (2004), at 16.
339 See <http://www.earthsummit2002.org/> (visited 2 June 2009).
340 E/C. 19/2008/2, paras. 20-22, available at:
<http://daccessdds.un.org/doc/UNDOC/GEN/N08/211/13/PDF/N0821113.pdf?OpenElement> (visited 9
November 2008).
341 Davis, M. (2008). Online version available at:
<http://kirra.austlii.edu.au/au/journals/MelbJIL/2008/17.html> (visited 20 July 2009).
342 United Nations Permanent Forum on Indigenous Issues, The UN Declaration on the Rights of
Indigenous Peoples, Treaties and the Right to Free, Prior and Informed Consent: The Framework for a New
Mechanism for Reparations, Restitution and Redress. UNPFII Seventh Session, New York, 21 April-2
May, 2008. E/C.19/2008/CPR.12.
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At the practical level, self-determination has been seen as indicating autonomy for
indigenous peoples: the right to determine their own destiny. In specific terms,
representatives of indigenous peoples explain this as meaning the right to govern their
internal affairs according to their own ‘political, economic, cultural and social structures’.
Additionally, self-determination should mean that indigenous peoples can determine their
own membership, negotiate with states, plan, participate in and benefit from the uses of
their territories. They can celebrate their own beliefs on their sacred sites, have the means
to preserve their traditions, customs and laws, administer their own health care, teach their
children, and reclaim lost artefacts of their culture.343

One can ask whether in this description there is anything that the world’s states
actually oppose. The states opposing the UN Declaration had nothing against the right to
self-determination in the light of internal self-governance; the goal of the opposition was to
mitigate the risk that indigenous peoples could reject plans of the sovereign states to use
resources that lie on the traditional lands of indigenous peoples, and the potential right of
veto in relation to other public matters of government that may be significant to indigenous
peoples.

During the lengthy process of the preparation and adoption of the UN Declaration,
indigenous peoples have demanded the recognition of an unqualified right to self-
determination. They have argued that since they are peoples – equal to all other peoples -
under the United Nations Charter and international human rights covenants, they are
entitled to an unqualified right to self-determination. What they ask at a practical level,
however, seems to be the full recognition of their human rights as individuals and as
groups. Sometimes this might require a commitment of states to the free, prior and
informed consent of indigenous communities, whereas at other times proper consultation
and benefit sharing might be enough.

One important feature of the era of self-determination is that whereas until now the
concept of the culture of indigenous peoples has been developed within the framework of
existing human rights norms and monitoring bodies, the right to self-determination gives
indigenous peoples themselves the possibility to have a decisive voice regarding their own
priorities for their future development. Whereas, for instance, Article 27 of the CCPR
seems to protect traditional cultural components such as traditional way of life, the right to
self-determination is not limited to the protection of ‘frozen’ culture but allows the people
themselves to decide the direction of their development as a people and as individuals.
This is important also from the viewpoint of environmental changes that may ultimately
diminish the possibilities for indigenous peoples to practice their traditional culture.
All in all, the legal status of indigenous peoples is changing incrementally. Indigenous
peoples have already achieved greater recognition of their collective rights than minorities
and other social groups. Importantly, the UN Declaration furthers the development of
collective rights, creating a good balance between individual and collective rights with the

343 Zinsser, J., P. (2004), at 85, analyzing the meeting of the Working Group on Indigenous Populations,
Geneva 20 July 1993. See the Report of the Working Group on Indigenous Populations (E/CN.4/ Sub.2/
1992/33).
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idea that collective and individual rights are not opposed to each other but, on the contrary,
are both necessary for the protection of indigenous peoples.344

Additionally, indigenous peoples are gaining greater access to United Nations
financial and technical assistance programs. Increased access will strengthen indigenous
organizations and communities in concrete ways, enhancing their ability to pursue
international legal recognition.345

Indigenous peoples have gradually achieved a large measure of legal personality as
distinct societies with distinctive collective rights as well as a distinct role in national and
international decision-making. Their international legal status has been defined as
intermediary between that of non-self-governing territories and that of minorities.346

Besides the human rights norms, there has also been recognition of indigenous
peoples’ right to participate collectively in international decision-making, for example, in
the ‘partnership’ theme of the International Year and International Decade of the World’s
Indigenous People. The sui generis standing of indigenous peoples in the international
community is also exemplified by the establishment of the Permanent Forum on
Indigenous Issues by ECOSOC. International financial and trade institutions have also
begun to accord sui generis standing to indigenous peoples. In updating its policy on
projects affecting indigenous or tribal peoples, the World Bank directed its staff to ensure
the ‘informed participation’ of indigenous peoples in project planning, with ‘full respect
for their dignity, human rights, and cultural uniqueness,’ and with ‘full consideration’
being given to their own preferences, with the aim of protecting them from adverse
impacts and securing for them ‘culturally compatible social and economic benefits’.347 The
World Bank has the potential to play a particularly important role in strengthening
indigenous peoples’ legal status and control of development on their lands.348 As
maintained in this dissertation, indigenous peoples have challenged the World Bank to
adopt a more respectful relationship not only with indigenous peoples but also with the
environment itself.

As discussed earlier in this synthesis, the UN Human Rights Committee has
recognized the collective right of indigenous peoples to participate under their right to
culture in Article 27 of the CCPR. Indigenous peoples’ status within the practice of the UN
Human Rights Committee has changed significantly: not only does the Committee
recognize that indigenous peoples are protected under Article 27 (on minorities), but it also
recognizes them as having a people’s right to self-determination.

Similar principles concerning indigenous peoples as at the UN level may be seen
within the Organization of American States (OAS). In 1989, the OAS General Assembly
resolved to ‘request the Inter-American Commission on Human Rights to prepare a
juridical instrument relative to the rights of indigenous peoples.’349 Pursuant to this task,

344 Gilbert, J. ‘Indigenous Rights in the Making: The United Nations Declaration on the Rights of
Indigenous Peoples’, 14 International Journal on Minority and Group Rights (2007): 207-230, pp. 226,
229.
345 Barsh, R. L. (2004), at 16.
346 Barsh, R. L. (2007), at 841.
347 World Bank, ‘Indigenous Peoples’, World Bank Operational Directive 4.20 (1991).
348 See Barsh, R. L. (2004), at 31.
349 AG/RES. 1022 (XIX-0/89). The proposal for a new OAS legal instrument on indigenous rights is
described in Annual Report of the Inter-American Commission on Human Rights, 1988-89, O.A.S. Doc.
OEA/Ser.L/V/II.76, Doc. 10, pp. 245-251 (1989).



60

the Inter-American Commission on Human Rights developed a Proposed American
Declaration on the Rights of Indigenous Peoples.350  Subsequently, the OAS General
Assembly established, as an organ of the Permanent Council’s Committee on Juridical and
Political Affairs, a working group of OAS member status to study the commission’s
proposed declaration.351 Although it reflects a range of views over multiple areas of
concern to indigenous peoples, the written and oral commentary on the Proposed American
Declaration touches substantially upon very similar principles to those enumerated in the
UN Declaration and ILO Convention No. 169.352

The fact that the working group on the Proposed American Declaration as well as
many OAS countries have expressed their support for using the UN Declaration on the
Rights of Indigenous Peoples as the baseline or starting point for future negotiations
concerning topics on which no consensus has been reached within the working group does
not, however, mean that all OAS member states have taken such a position. Canada and
the United States have expressed reservations concerning the final text under
negotiation.353

Despite the struggles that the Proposed American Declaration on the Rights of
Indigenous Peoples is facing, Inter-American case practice exhibits similar features to UN
case practice. The consideration of the Court, according to which Article 21of the
American Convention on Human Rights (the right to property) has to be read in
conjunction with the common Article 1 (the right to self-determination) of the CCPR and
CESCR, not only significantly enlarges the scope of the right to property, but also shows
that the Inter-American Court is of the opinion that indigenous peoples are entitled to the
right to self-determination of peoples as granted by the common Article 1. In relation to
the right to self-determination of peoples under the common article, the Court has
particularly mentioned the right to ‘freely pursue their economic, social and cultural
development’ and the right to ‘freely dispose of their natural wealth and resources’ so as
not to be ‘deprived of [their] own means of subsistence.’ The Court explicitly stated that it
may not interpret the provisions of Article 21 of the American Convention in a manner that
restricts its enjoyment and exercise to a lesser degree than what is recognized in said
covenants.354

350 Proposed American Declaration on the Rights of Indigenous Peoples, approved by the Inter-American
Commission on Human Rights on Feb. 26, 1997, at its 133rd session, 95th regular session, published in
Annual Report of the Inter-American Commission on Human Rights, O.A.S. Doc. OEA/Ser.L/V/II.95,
Doc.7 rev (March 14, 1996).
351 See OAS General Assembly Resolution 1610 (XXXIX-0/99). See also General Assembly Resolution
1708 (XXX-O/00), which renewed the mandate of the working group.
352 Anaya, J. (2004), at 66.
353 See the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous peoples,
at: <http://www.nwac-hq.org/en/documents/OASWG-Negotns-CanadaRESERVATION-
IPresponseFINAL-Apr1408.pdf> (visited 1 June 2009).
354 Saramaka v. Suriname, para. 93, Article 29 of the Convention. The Court refers to the Advisory Opinion
of ‘Interpretation of the American Declaration of the Rights and Duties of Man within the Framework of
Article 64 of the American Convention on Human Rights’, OC-10/89 of July 14, 1989. Series A No. 10,
para. 37 and The Right to Information on Consular Assistance in the Framework of the Guarantees of the
Due Process of Law. Advisory Opinion OC-16/99 of October 1, 1999. Series A No. 16, paras. 113-115
(endorsing an interpretation of international human rights instruments that takes into account the
development in the corpus juris gentium of international human rights law over time and in present-day
conditions). See also generally Brunner, L., ‘The Rise of Peoples’ Rights in the Americas: The Saramaka
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In some respects, the Inter-American Court goes even further than the UN Human
Rights Committee. As mentioned, regarding the requirement of the effective participation
of indigenous communities, the Inter-American Court has made a special reference to
Article 32 of the UN Declaration on the Rights of Indigenous Peoples, which requires that
states consult and cooperate with indigenous peoples in order to obtain their free and
informed consent prior to the approval of any project affecting their lands or territories and
other resources.355

Additionally, whereas the UN Human Rights Committee allows only individual
members of the indigenous communities to bring a complaint to the Committee, the Inter-
American Court has recognized that the right to legal personality now also has to be
interpreted in a collective manner in the case of indigenous peoples. Thus, according to the
Court, the state must establish, in consultation with the indigenous community and with
full respect for their traditions and customs, the judicial and administrative conditions
necessary to ensure the recognition of their legal personality, with the aim of guaranteeing
them the use and enjoyment of their territory in accordance with their communal property
system, as well as the right of access to justice and equality before the law.356

To sum up, it can be said that several developments over the past ten years have
signalled a change in the legal personality of indigenous peoples. First, in ILO Convention
No. 169 and the agreements signed at the Rio Summit, states have explicitly recognized
indigenous peoples’ collective rights to internal decision-making, representation in
national decision-making, land, and control of development. Although these rights fall
short of full self-determination, they ensure the protection of indigenous peoples’
collective existence and distinct institutions.357 The concept that has emerged from these
developments is ‘partnership’, which implies equality without the secessionist implications
of ‘self-determination.’358

‘Partnership’, as defined by Barsh, implies genuine reciprocity: mutual respect,
informed consent, and shared benefits.359 The outcome of the Rio Conference has played a
significant role in creating genuine reciprocity by recognizing the valuable contribution
that indigenous communities can make to the preservation of a sustainable environment,
while at the same time acknowledging the importance of indigenous traditional
communities’ close relationship to nature for the communities themselves.

The right to self-determination, as understood in the UN Declaration, does not seem
to give total freedom to determine political status, while strongly protecting the integrity of
sovereign states.360 Fitzmaurice states that ‘the definition of self-determination in the
Declaration is considered to be a compromise between the aspirations of indigenous

People Decision of the Inter-American Court of Human Rights’, Chinese Journal of International Law
(2008): 1-13.
355 Saramaka v. Suriname, para. 131. Article 32.1 of the UN Declaration.
356 Ibid., para. 173.
357 Barsh, R.L. (2004), pp. 21-22.
358 Ibid., at 22.
359 Barsh, R. L. (2007), at 839.
360 As stated by Daes, ‘The principle of self-determination as discussed within the Working Group and as
reflected in the draft declaration was used in its internal character, that is short of any implications which
might encourage the formation of independent States.’ See UN Doc. E/CN.4/Sub2AC.4/1992/3 Add. 1, p. 5
(1992). See Article 46 of the UN Declaration on the Rights of Indigenous Peoples, which explicitly protects
the territorial integrity of states.
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peoples and the reluctance of States to grant a broadly understood right to self-
determination.’361 Thus, according to the UN Declaration, self-determination does not
entail the right to secession. On the other hand, the argument can be made that since the
Declaration now recognizes indigenous peoples as ‘peoples’, they should, accordingly,
enjoy the rights of peoples under international law.362 In relation to this view, the argument
has been raised that although in non-colonial territories the right to self-determination does
not amount to the right for a part of the population to secede from existing states, there
might be exceptional circumstances in which a group may have a legally and politically
tenable right to secession due to their demonstrable inability to achieve the established
rights of self-determination guaranteed by law.363

What the UN Declaration does, however, recognize, is full self-determination as far
as the economic, social and cultural development of indigenous peoples is concerned. The
Declaration guarantees the right to self-government in internal and local matters.364 In
addition, effective and meaningful participation – the right to consultation or perhaps even
free, prior and informed consent with respect to land and resource use and other important
matters, such as participation in international decision-making – has a key role to play in
the determination of economic, social and cultural development.

As discussed in this dissertation, one emergent view amongst international legal
scholars is that indigenous peoples do have a right to internal self-determination, the right
to determine their future within the existing nation-states. It has been argued, accordingly,
that two possible methods of implementing the right of internal self-determination may be
distinguished: democratic government and autonomy.365

During the drafting process of the UN Declaration, indigenous peoples emphasized
the right to self-determination as the right of peoples to determine their political destiny in
a democratic fashion. Self-determination is therefore at the core of democratic entitlement.
Self-determination could thus facilitate special political arrangements in order to enhance
the way in which indigenous peoples determine their lives within states.366

At the local level, the right to self-government means that indigenous peoples have
the right to govern internal matters, such as their traditional lands, and to participate in
decisions concerning their lands. The UN Declaration has been criticized for failing to
establish terms and legal procedures which would help to determine the legal relationship
between states and indigenous autonomous entities.367 It should be noted, however, that the
right to self-government was supported even by the states that abandoned the Declaration.

361 See Fitzmaurice, M. (2009), at 151.
362 See Koivurova, T. ‘Alkuperäiskansojen itsemääräämisoikeus kansainvälisessä oikeudessa’ [The right of
self-determination of indigenous peoples in international law] in M. Aarto and M. Vartiainen, Oikeus
kansainvälisessä maailmassa [Law in a changing world], Edita Publishing Oy, Lapin yliopiston
oikeustieteiden tiedekunta [University of Lapland, Faculty of Law] (2008), pp. 249-269, at 268.
363 See Reference re Secession of Quebec (1998) 2 S.C.R. 217.
364 Article 4.
365 See Fitzmaurice, M., ‘The Sámi People: Current Issues Facing an Indigenous People in the Nordic
Region’, The Finnish Yearbook of International Law, Volume VIII, Martinus Nijhoff Publishers (1997):
200-243, at 237.
366 Davis, M. (2008), in chapter 'reflections on the most controversial provisions’, ‘Indigenous Peoples’
Right to Self-Determination, available at: http://kirra.austlii.edu.au/au/journals/MelbJIL/2008/17.html>
(visited 1 January 2010).
367 Panzironi, F., Indigenous Peoples’ Right to Self-Determination and Development Policy, Faculty of
Law, University of Sydney (2006), at 87.
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Furthermore, most of the countries that accept the fact that they have an indigenous
population have established some sort of self-government system. Although there are no
international legally binding instruments explicitly guaranteeing the right of indigenous
peoples to self-government, it has been argued, for instance, that ILO Convention No. 169
establishes de facto recognition of the right to self-government.368

The right to (internal) self-determination cannot be limited to participation in local
affairs since perhaps the most crucial issues for indigenous peoples are governed globally.
It can thus be argued that the internal right to self-determination of indigenous peoples
within existing states should reflect the question of international personality and the
representation of indigenous peoples in international norm-making, since many issues
crucial to indigenous peoples are decided in international forums. The right to self-
government is an inherent part of sovereignty, and self-government means that the holder
of that right has the discretion to act in a certain field in accordance with its own needs and
will and without interference by another entity. Or, in terms of gradation, as argued by
Meijknecht, the extent to which an entity is sovereign, autonomous, or self-governing is
relative to the extent of its capacity to make decisions and take actions concerning its own
existence. This, in turn, is an indication of the probability of the existence of legal
capacity.369

Unfortunately, the Declaration does not make an explicit connection between the
right to self-determination and the international representation of indigenous peoples,
although it guarantees the right to effective participation at all levels of decision-making.
As discussed in this doctoral dissertation, this issue has been taken into account in the
Draft Nordic Saami Convention, which, besides guaranteeing the right to self-
determination of the Saami people, states in Article 19 that ‘the Saami parliament shall
represent the Saami in intergovernmental matters. The States shall promote Saami
representation in international institutions and Saami participation in international
meetings.’ Additionally, Article 16 (2) guarantees that State parties cannot engage in or
allow any activity that could considerably damage the fundaments of the Saami culture,
livelihoods or society, without the consent of the Saami Parliaments, which have a decisive
vote.370 This is a very strong statement that could also be applicable in the environmental
context, where there is an environmental threat that could have a dramatic impact on the
Saami people.

All in all, the right to self-determination, when fully recognized in international law,
would open up a new era, going deeper into the relations between states and indigenous
peoples, both domestically and internationally, indicating a decisive shift in the legal
position of indigenous peoples from the status of being objects of international law to
being legal subjects.

368 See, for instance, Myntti, K., ‘National Minorities, Indigenous Peoples and Various Modes of Political
Participation’ in F. Horn (ed.), Minorities and Their Right of Political Participation, The Northern Institute
for Environmental and Minority Law, University of Lapland, Juridica Lapponica 16 (1996), pp. 1-25, at 24.
369 Mejknecht, A., Towards international personality: The position of minorities and indigenous peoples in
international law, Antwerpen: Intersentia-Hart (2001), pp. 35-37.
370 See the analysis by Fitzmaurice in Fitzmaurice, M. (2009), pp. 152-156.
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1.3.   Arctic Indigenous Peoples: A Lesson to be Learned?

The Arctic region includes the ice-covered Arctic Ocean and surrounding land,
covering all of Greenland and Spitsbergen, and the northern parts of Alaska, Canada,
Finland, Island, Norway, Russia and Sweden. The Arctic as a region has great importance,
especially for the unique nature of its geophysical and climatic conditions. The total area of
the region is about 14.5 million square kilometres, and it has been inhabited by humans for
close to 20,000 years. 371

Environmental changes impacting human lifestyles are of great concern in the Arctic,
especially the presence of hazardous chemicals and heavy metals, over-fishing, ozone
depletion and, more recently, climate change.372 These phenomena have also focused
international attention on the Arctic as a critical zone for global environmental change,
making the Arctic area a natural scientific laboratory for studying global environmental
issues. 373 Some of the most alarming signs in recent years that Arctic environmental
problems are global rather than regional concerns include the contamination of lichen and
reindeer (which eat the lichen) in Northern Scandinavia in the aftermath of the Chernobyl
disaster, the discovery of PCBs in the breast milk of Canadian Inuit women (which were
found to be four times higher than those in women living in southern Canada), and Arctic
haze, which provides the best example of the long-range transportation of atmospheric
pollution.374

Additionally, the global quest for natural resources, the expansion of capitalist
markets and the influence of transnational practices on the periphery has resulted in an
internationalisation of the circumpolar north.375 As pointed out by Nuttall, the
anthropogenic causes and consequences of environmental change and degradation
demonstrate how regional environmental change in the Arctic cannot be viewed in
isolation, but must be seen in relation to global change and global processes.376

The Arctic regions of Alaska, Canada, Greenland, northern Scandinavia and Siberia
are homelands for a number of diverse indigenous peoples. In Alaska the principal
indigenous peoples are the Inupiat, Yup’ik, Alutiiq and Athabaskans. In Canada and
Greenland, the largest indigenous people is the Inuit, although Canada also has a large
number of other First Nations, such as the Athabaskans and Gwich’ins. In Scandinavia the
indigenous population consists of the Saami people, and in Siberia the indigenous groups
include the Chukchi, Even, Nenets and many more. In addition, there are Saami living on
the Kola Peninsula in northwest Russia and Yup’ik in areas along the far eastern coasts of
Siberia.377 Indigenous peoples make up 10% of the Arctic population. However, nearly

371 Nuttall, M. (ed.), Encyclopedia of the Arctic. Preface. Harwood: Routledge (2004); available at:
< http://www.routledge-ny.com/ref/arctic/preface.html> (visited 17 February 2009).
372 Nuttall, M., Protecting the Arctic, Indigenous Peoples and Cultural Survival, Routledge, London (1998),
at 1; Selin, H. and Selin, N., ‘Indigenous Peoples in International Environmental Cooperation: Arctic
Management of Hazardous Substances’ RECIEL 17 (1) (2008): 72-83, at 74.
373 Nuttall, M. Ibid.
374 Nuttall, M. (1998), at 8. See also AMAP (Arctic Monitoring and Assessment Programme), Arctic
Pollution Issues: A State of the Arctic Environment Report, AMAP, Oslo (1997), at vii.
375 Nuttall, M. (1998), at 8.
376 Ibid.
377 See, for instance, Arctic Peoples, at: <http://www.allthingsarctic.com/people/index.aspx> (visited 13
November 2007).
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half of all Canadian Arctic residents and the majority of the people living in Greenland are
indigenous.378

From the early contacts with Europeans, indigenous societies have undergone
significant changes.379 Later, Arctic indigenous peoples have been increasingly affected by
the above-mentioned processes of globalization and environmental changes, which have
caused many socio-economic and other lifestyle changes.380

The various groups of indigenous peoples have their own distinctive cultures and
languages, histories and economies ranging from reindeer herding and subsistence seal
hunting to more commercial pursuits such as industrial fishing, salmon canning, timber
production, oil-related business or financial enterprise.381 Despite the processes of
modernization, a great number of the members of different Arctic indigenous peoples
continue to rely on natural resources and practice their traditional livelihoods, wholly or
partly, for the maintenance of their economic, social and cultural prosperity.

Different components of modernization such as industrial development,
environmental problems, social change, immigration and tourism all pose threats to the
traditional lands and livelihoods of Arctic indigenous peoples. In response, indigenous
groups have actively started to fight for and, in some cases, have achieved increasing
recognition and self-governing power, as well as a degree of control over resource
development and management.382 Essential in the claims of the Arctic indigenous peoples
has been that their demands for ownership of or title to lands and resources are based on
two claims: that they have a unique and special relationship to the Arctic environment
which is essential for social identity and cultural survival, and that they have never given
up their rights over lands and resources in the first place. Their rights are thus original,
inherent ones that states can only affirm.383

On the contrary, land has been expropriated and resources exploited without due
regard to indigenous peoples. As has happened to many indigenous peoples around the
world, claims to lands and resources in the Arctic are based on historical rights that have a
strong cultural dimension: the Arctic environment not only sustains indigenous peoples in
an economic sense, it also nourishes them spiritually, providing a fundamental basis for the
distinctive cultures and ways of life they are seeking to protect.384

378 Arctic Climate Impact Assessment, Impacts of a Warming Arctic, Cambridge University Press (2004).
See also Selin, H.and Selin, N. E., RECIEL 17 (1) (2008): 72-83, at 74.
379 Cultural changes and the western way of life and implementation of state policies have increasingly
affected indigenous existence in many ways at least from the beginning of the 20th century. See Arctic
Human Development Report (AHDR), Stefansson Arctic Institute (2004), at 49; Nuttall, M., ‘Indigenous
Peoples, Self-determination and the Arctic Environment’, in M. Nuttall and T. V. Callaghan (eds.), The
Arctic – Environment, People, Policy, Harwood Academic, Amsterdam (2000), pp. 377 – 410, pp. 377-
378.; Nuttall, M.,  Protecting the Arctic, Indigenous Peoples and Cultural Survival, Routledge, London
(2002), pp. 53-54.
380 See, generally, AHDR (2004).
381 Nuttall, M. (1998), at 2.
382 Ibid.
383 Ibid., at 3.
384 Ibid. See also AMAP (1997); ACIA (Arctic Climate Impact Assessment) 2005, Cambridge: Cambridge
University Press, at 4; Inuit Petition to the Inter-American Commission on Human Rights, Violations
Resulting from Global Warming Caused by the United States, December 7, 2005 by Sheila Watt-Cloutier et
al. with the support of the Inuit Circumpolar Council.
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Indigenous peoples and their communities feel that many of the social, economic and
environmental problems they experience can be overcome by achieving political autonomy
and economic self-sufficiency. At the very least, they demand the right to be involved in
the decision-making processes that affect their environments and lives.385

Although protecting the Arctic environment is of great concern to indigenous peoples,
they argue that environmental protection must constitute a vital part of an overall process
of sustainable development throughout the circumpolar north. For indigenous peoples, as
Nuttall maintains, sustainable development and environmental protection are not just a
matter of improving the quality of life, but involve questions of social and economic
equity, cultural survival, and political devolution. Increasingly, the debate over
environmental protection and resource development in the Arctic culminates in who should
benefit from the use of the Arctic environment and the development of its resources.386

Despite the fact that the national legal systems of the Arctic states reflect different
historical, traditional and socio-cultural values, the legal systems in the Arctic states are
also heterogeneous387; there is a general development in the Arctic states towards the
recognition of internal self-determination in the form of different self-government
arrangements.388 Two main self-governance models that have been used in the Arctic are
public government models, which give all the residents of the region a degree of self-
government (for example, Nunavut and Greenland), and self-government based on
indigenous membership only (for example, native tribal government in Alaska).389

Since the 1980s, indigenous peoples’ organisations have become increasingly
important actors in Arctic environmental politics, giving a greater voice to indigenous
peoples throughout the Arctic area.390 One important milestone for this activism took place
as early as 1973, when the Arctic Peoples Conference was held in Copenhagen, where
Greenlandic, Saami and Northern Canadian indigenous peoples gathered to share
experiences of their marginalisation by government and industry.391 The concerns of
indigenous peoples regarding the preservation of their traditional livelihoods and
environments formed the basis for further progress in international cooperation and joint
action for participation in policy-making for their regions.392

Arctic indigenous peoples have established their own organizations from the late
1970s to the present. One of the most visible players in international arenas has been the
Inuit Circumpolar Council (ICC), which was established in 1977 (as the Inuit Circumpolar
Conference) in Alaska. The ICC has several primary goals such as seeking full and active
participation in the political, economic, and social development in Inuit homelands and
developing and encouraging long-term policies to safeguard the Arctic environment.393

385 Nuttall, M. (1998), at 15.
386 Nuttall, M. (2000), at 378.
387 Bankes, N., ‘Legal Systems’ in AHDR (2004), pp.101-118, at 102.
388 See Broderstad, G. and Dahl, J., ‘Political Systems’ in AHDR (2004), pp. 85-100.
389 Bankes, N. (2004); Broderstad, G. and Dahl, J., ibid.
390 Nuttall, M., Indigenous Peoples’ Organisations and Arctic Environmental Co-operation, in M. Nuttall
and T.V. Callaghan (eds.) (2000), at 621.
391 Kleivan, I., ‘The Arctic peoples’ conference in Copenhagen, November 22-25, 1973’. Études Inuit
Studies 16 (1-2) (1992): 227-236.
392 Semenova, T., ‘Political mobilisation of northern indigenous peoples in Russia’, Polar Record 43 (224),
United Kingdom (2007): 23-32, at 24.
393 See the ICC webpage at: <http://www.inuit.org/index.asp?lang=eng&num=2> (visited 9 May 2009).
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Indigenous peoples have actively argued the case for the inclusion of indigenous
knowledge in strategies for environmental management and sustainable development. Over
the last decade in particular, these organisations have played an important role in agenda-
setting and political debate with respect to the Arctic environment and resource
development, and have gained international visibility and credibility through their
participation in policy dialogue and decision-making processes at the regional, national
and international levels.394

The process of Arctic environmental co-operation, starting with the signing in 1991
of the Declaration on the Protection of the Arctic Environment and the Arctic
Environmental Protection Strategy (AEPS) by eight states of the region (the five Nordic
states, Canada, the United States and the Russian Federation), is a regional environmental
arrangement that involves Arctic indigenous peoples in its work in a unique way. From the
beginning, an important objective of the AEPS, and one which has subsequently been
carried on with the formation of the Arctic Council, has been to take notice of the concerns
of indigenous peoples and to include their perspectives on the Arctic environment.395

Whereas the organizations of Arctic indigenous peoples were originally able to
participate only as observers, the establishment of the Arctic Council in 1996 created for
them a new category of permanent participant. The category of permanent participant is
distinct from that of observer and was created ‘to provide for active participation and full
consultation with the Arctic indigenous representatives within the Arctic Council’.396

As discussed in this dissertation, the status of permanent participants means that
although the eight Arctic states are the formal members of the Council, framework
organizations of Arctic indigenous peoples have been given an unprecedented status in its
work: they negotiate at the same table with the Arctic states and may submit proposals and
statements for decisions. Even though final decisions are made by the Arctic states in
consensus, the permanent participants must, according to the Declaration, be fully
consulted.397

Besides active participation in all decision-making at the ministerial level,
organizations of Arctic Indigenous Peoples as permanent participants are involved in all
six working groups that carry out the main work of the Arctic Council.398  At present, there
are six indigenous organizations serving as permanent participants in the Arctic Council:
the Aleut International Association, the Arctic Athabaskan Council, the Gwich’in Council
International, the ICC, the Russian Association of Indigenous Peoples of the North, and the
Saami Council.399

394 Nuttall, M. (2000), at 621.
395 Ibid., pp. 622-623.
396 Arctic Council 1996. Declaration on the establishment of the Arctic Council, para. 3. ILM 34: 1385-
1390.
397 See also Koivurova, T. and Heinämäki, L. The Participation of indigenous peoples in international
norm-making in the Arctic, Polar Record 42 (221) (2006):101-109, at 104.
398 The Arctic Monitoring and Assessment Program (AMAP); The Protection of the Arctic Marine
Environment (PAME); The Emergency Prevention, Preparedness and Response (EPPR); The Conservation
of Arctic Flora and Fauna (CAFF); The Sustainable Development Working Group (SDWG); the Arctic
Contaminants Action Plan (ACAP).
399 See more at the Arctic Council webpage at: <http://arctic-council.org/section/permanent_participants>
(visited 23 May 2009).
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Quite recently, climate change has become a major topic in Arctic co-operation.
Arctic indigenous peoples have been actively involved in climate change research,
particularly the comprehensive Arctic Climate Impact Assessment (ACIA), which was
published in 2004 and was established through cooperation between the International
Arctic Science Committee (IASC) and the Arctic Council.400 A unique feature of the
ACIA, from the viewpoint of indigenous peoples, is that it uses indigenous knowledge in
parallel with modern science.401

Arctic indigenous peoples have provided important experience and models for other
indigenous peoples around the world. Changes in the national and regional arenas
influence political culture at home and abroad and influence national behaviour in
international forums.402 Indigenous peoples’ activism has been an important background
factor in establishing the procedures of the Arctic Council.403

Joe Linklater, the Chair of the Gwich’in Council International describes its role as a
permanent participant in the Arctic Council as follows:

The Arctic Council has given indigenous peoples an opportunity to
actively participate in policy changes that will affect those who choose to live
in the Arctic. There is a genuine recognition of the role indigenous peoples
can play at the Arctic Council meetings. As indigenous peoples we bring to
the table a vast amount of valuable knowledge and we are able to contribute
effectively to the discussions on the environment, health, education and social
impacts since we are the people who live in the ever-changing circumpolar
north.404

While gathered in Kuujjunaq on November 2008 to discuss the issue of Arctic
Sovereignty, Inuit leaders from Greenland, Alaska and Canada expressed satisfaction with
their meaningful and direct role as permanent participants in the Arctic Council, while at
the same time, however, expressing their concern that ‘the Council leaves many issues
considered sensitive by member states off the table, including security, sovereignty,
national legislation relating to marine mammal protection, and commercial fishing.’405

Concern was expressed, for instance, that Arctic governments have entered into
Arctic sovereignty discussions without the meaningful involvement of the Inuit: for
instance, the May 2008 meeting of five Arctic ministers in Ilulissat, Greenland. The
Kuujjuaq summit noted that while the Ilulissat Declaration asserts that coastal nation-states
have sovereignty and jurisdiction over the Arctic Ocean, it totally ignores the rights that
the Inuit have gained through international law, land claims and processes of self-

400 Arctic Climate Impact Assessment (ACIA) (2005). New York: Cambridge University Press. Available
at: <www.acia.uaf.edu/pages/scientific.html> (visited 4 November 2008). See also generally Koivurova, T.
and Hasanat Md. Waliul, ‘Climate Policy of the Arctic Council’, in T. Koivurova, E. C. H. Keskitalo and
N. Bankes (eds.), Climate Governance in the Arctic, Hanover: Springer-Verlag (2009) pp. 51-76.
401 See ACIA, Chapter 3: Changing Arctic: Indigenous Perspectives (2005), pp. 61-97.
402 Semenova, T. (2007), at 24.
403 Ibid. See also Tennberg, M. ‘Indigenous Peoples’ Involvement in the Arctic Council’, Northern Notes,
IV (1996): 21-32.
404 Arctic Council Permanent Participants: The Gwich’in Council International, March 2003, Interview by
Gunn-Britt Retter, Technical Advisor, Indigenous People’s Secretariat, Copenhagen, Denmark, available at:
<http://www.gwichin.org/reports/interview-0303.pdf> (visited 20 June 2009).
405 Arctic Sovereignty Begins with Inuit: Circumpolar Inuit Commit to Development of ‘Inuit Declaration
on Sovereignty in the Arctic’, Siku News, 7 November 2008, available at:
<http://www.sikunews.com/art.html?artid=5711&catid=2> (visited 20 June 2009).

http://www.acia.uaf.edu/pages/scientific.html
http://www.gwichin.org/reports/interview-0303.pdf
http://www.sikunews.com/art.html?artid=5711&catid=2


69

government. Inuit leaders expressed their concern about the absence in the Ilulissat
Declaration of any reference to international instruments that promote and protect the
rights of indigenous peoples.406

The Kuujjuaq summit demonstrated the most active role of the Inuit at the national
and international levels by stating:

We, as Inuit leaders, strongly committed ourselves to working both
nationally and internationally reminding various actors about the rights of
Inuit in matters of the Arctic and called upon the organizers of the December
2009 meeting in Copenhagen of the United Nations Framework Convention
on Climate Change to directly and fully involve Inuit in their deliberations
and give support to the associated Arctic Day. We called upon the parties to
the UN Convention on the Law of the Sea to take into account the rights and
interests of Inuit in any matter concerning the Arctic. We called upon the G-8
countries to centrally involve Inuit in their 2010 conference to be hosted by
the Government of Canada.407

Furthermore, the Kuujjuaq summit called upon Arctic governments to include the
Inuit as equal partners in any future talks regarding Arctic Sovereignty. Inuit leaders
insisted that ‘in these talks, Inuit be included in a manner that equals or surpasses the
participatory role Inuit play at the Arctic Council through the ICC’s permanent participant
status.’408

In April 2009, Inuit leaders from Greenland, Canada, Alaska and Russia launched a
Circumpolar Inuit Declaration on Arctic Sovereignty.409 The Declaration emphasizes how
Inuit consent, expertise and perspectives are critical to progress on international issues
involving the Arctic. It furthermore states that the inextricable linkages between issues of
sovereignty and sovereign rights in the Arctic and Inuit self-determination and other rights
require states to accept the presence and role of the Inuit as partners in the conduct of
international relations in the Arctic.410

As argued in this dissertation, the Arctic Council, with its unique model of
participation, could well serve as a new model enabling indigenous peoples to find a more
reasonable status than that of an NGO in international decision-making concerning
environmental issues that are relevant to indigenous peoples. This would reflect the current
commitment of states to the human rights of indigenous peoples that guarantee their
effective participation in matters that directly affect them.

The international indigenous peoples’ caucus has also referred to the Arctic Council
as a model that could be used in other regions of the world, particularly emphasising the
principle of genuine partnership between states and indigenous peoples.411

406 Ibid.
407 Ibid.
408 Ibid.
409 A Circumpolar Inuit Declaration on Sovereignty in the Arctic, Tromso, Norway, 28 April 2009,
available at: <http://www.itk.ca/sites/default/files/20090428-en-Declaration-11x17.pdf> (visited 20 June
2009).
410 See paras. 3.5 and 3.3.
411 Indigenous Peoples’ Caucus Statement for the Multi-Stakeholder Dialogue on Governance, Partnership
and Capacity-Building, 2002. In preparation for the World Summit on Sustainable Development, para. 4,
‘Sustainable development governance at all levels’ (27 May 2002).

http://www.itk.ca/sites/default/files/20090428-en-Declaration-11x17.pdf
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One very exceptional draft for a treaty in the Arctic area that goes even further than
the model of the Arctic Council in relation to indigenous Saami people is the Draft Nordic
Saami Convention, referred to earlier in this text. The Draft Convention is an excellent
example of the active role of Arctic indigenous peoples in claiming the recognition of their
rights. The idea for the Convention came from the Saami Council, which represents the
Saami people in international forums such as the Arctic Council.412 The Report on the
Draft Saami Convention was submitted by the Expert Committee on October 2005. The
composition of the Expert Committee was fully equal in representation as the three Nordic
states and the three Saami Parliaments appointed one member each to the Committee,
which thus consisted of six members plus their vice members to attain the goal set by the
Saami Co-operation Council413: to produce a draft text for a Nordic Saami Convention.414

The Draft Convention, quite uniquely, enables the Saami to participate in an
international treaty on an almost equal footing with the Nordic states.415 The role of the
Saami Parliaments in the Convention is powerful: the convention must be submitted for the
approval of all three Saami Parliaments, and it cannot be ratified until the three Saami
Parliaments have approved it.416 As maintained by Koivurova, if the Draft Convention was
substantially revised at the actual negotiation stage, then the Saami Parliaments would
have an important veto power to halt the process if they perceived that the negotiated
version of the Convention would undermine their already existing rights under
international and national law.417

Originally, the idea that the Saami should be a party to the Nordic Saami Convention
was even taken up by the working group that studied the need for and basis of the
Convention.418 This position was also supported by scholars. Alfredsson, for instance, was
of the opinion that the Saami should be a party to the Convention. He states that although
the traditional approach is that states conclude treaties, there can be exceptions. He states:
‘Sovereign states may choose to make agreements with non-state entities; accordingly, it is
easy and simple for the Nordic States, if they so decide for reasons of equality and justice,
to conclude a new convention with and not only about the Sami.’419 This approach was,
however, not supported by the Norwegian and Finnish foreign ministries, which both

412 See the Report on the Draft Saami Convention, ‘Pohjoismainen saamelaissopimus: Suomalais-norjalais-
ruotsalais-saamelaisen asiantuntijaryhmän 27. lokakuuta 2005 luovuttama luonnos’, Finnish Ministry of
Justice Publication No. H-2183 F, 90-96, at 57.
413 The Saami Co-operation Council consists of the ministers responsible for Saami affairs and the
presidents of the Saami parliaments.
414 See Koivurova, T., ‘The Draft for a Nordic Saami Convention’, European Yearbook of Minority Issues,
Vol. 6, Koninklijke Brill NV., the Netherlands (2006): 103-136, at 107.
415 See the legal analysis in Koivurova, T., ‘The Draft Nordic Saami Convention: Nations Working
Together’, International Community Law Review 10 (2008 b): 279-293. The Draft Nordic Saami
Convention has also been studied comprehensively by Fitzmaurice. See Fitzmaurice, M. (2009),
particularly pp. 115-127.
416 Article 49 of the Draft Nordic Saami Convention.
417 Koivurova, T., (2008 b), pp. 287-288. According to Article 51 of the Draft Convention, if the
Convention enters into force, amendments to the Convention must be made in cooperation with the three
Saami Parliaments, and only after approval from all of them.
418 Ibid., at 288.
419 Alfredsson, G., ‘Minimum Requirements for a New Nordic Sami Convention’, 68 Nordic Journal of
International Law (1999): 397-411, at 408.
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argued that only states have a right to conclude treaties.420 The Expert Committee
concluded that an agreement between a state and a group of people like the Saami is not an
agreement in the meaning of international law, and the same applies to the Saami
Parliaments as representatives of the Saami. Similarly, the Expert Committee was of the
view that if a treaty was concluded between the states and the Saami Parliaments, the
respective convention would be confusing from a legal perspective.421 Additionally, as
Koivurova reminds us, the Draft Convention will still need to enter the actual negotiation
stage, and, if successful, the ratification procedure involving the parliaments of the three
states. Thus, accepting the Saami or Saami Parliaments as parties to the Convention might
have raised many more obstacles than benefits.422

At this point, however, it is anything but clear whether the Draft Nordic Saami
Convention will be approved by all the governments of the Nordic states. The Draft itself
can be seen as an innovative Arctic example of a new basis for an international treaty
which acknowledges an indigenous people as a people, equal to all other peoples. It can be
said that the recognition of the right to self-determination of Saami People was the basis
for the Draft Nordic Saami Convention.423 It is not, however, easy to see how indigenous
peoples could gain a similar position in a global international treaty involving many more
states and a great number of indigenous peoples. Therefore, it seems to be more realistic to
consider the model of the Arctic Council as the first step to improve the position of
indigenous peoples in matters that are crucial for them, such as international environmental
matters.

Due to their vast experience in Arctic environmental co-operation, Arctic indigenous
peoples have also been, at least to some degree, able to have an influence in international
environmental norm-making. Besides participation through NGO’s, indigenous peoples
have been able to participate through national delegations in some states that voluntarily
allowed it. For instance, in the negotiation process on the Stockholm Convention on
Persistent Organic Pollutants (2001)424, representatives of some Arctic indigenous peoples
participated in the national delegations of Canada and the United States.425  The Stockholm
Convention importantly recognizes in its preamble that ‘Arctic ecosystems and indigenous

420 The Report, pp. 300-302.
421 The Report, pp. 148-150.
422 Koivurova, T. (2008 b), at 291.
423 Article 3 of the Draft states: ‘As a people, the Saami have the right to self-determination in accordance
with the rules and provisions of international law and of this Convention. In so far as it follows from these
rules and provisions of international law and of this Convention, the Saami people have the right to
determine their own economic, social and cultural development and to dispose, to their own benefit, over
their natural resources.’ From the Expert Report it becomes clear that the Saami people, under the current
rules of international law, are not entitled to secede from the nation-states, but enjoy the external dimension
of the right to self-determination by representing themselves in international norm-making procedures. See
Henriksen, J.B., Scheinin, M. and Åhren, M., ‘Saamelaisten itsemääräämisoikeus’ (The self-determination
of the Saami people), pp. 263-315 of the Report.
424 The Stockholm Convention on Persistent Organic Pollutants, adopted 22 May 2001, entered into force
17 May 2004, UN Doc. UNEP/POPS/COMF/4, App II (2001), 40 ILM 532 (2001).
425 Flöjt, M., ’Arktinen episteeminen yhteisö kansainvälisessä POPs-neuvotteluissa’, [The Arctic epistemic
community in the international POPs negotiation] in M. Luoma-aho, S. Moisio and M. Tennberg (eds.),
Politiikan tutkimus Lapin yliopistossa [Political research at the University of Lapland] Rovaniemi: P.S.C.
Inter, University of Lapland (2003), pp. 359-374.
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communities are particularly at risk because of the biomagnification of persistent organic
pollutants and that contamination of their traditional food is a public health issue.’426

As pointed out in this dissertation, the challenge of acting as part of the national
delegation of a state in international forums is that the amount of influence the indigenous
voice may achieve depends on each individual state, as well on the strength of the
indigenous groups themselves. There are at least two areas in the Arctic where the Inuit
people have been able to play a relatively active role at both the local and international
levels, compared to other indigenous peoples of the world. Greenland and Nunavut are two
areas where Inuit people constitute a clear majority and have been able to gain a rather
extensive autonomous position in their home areas.427 Additionally, the Inuit of Greenland
and Nunavut are strongly represented in Arctic and global forums through trans-national
NGO’s, such as the ICC.428

Concerning the Inuit in Greenland, the new Act of 2005429 gives full powers to the
Government of Greenland to negotiate and conclude agreements under international law on
behalf of Denmark ‘where such agreements relate solely to matters for which internal
powers have been transferred to the Greenland Authorities.’430 However, as pointed out by

426 The Stockholm Convention, 2001, Preamble.
427 As comprehensively studied by Loukacheva, the cases of Greenland and Nunavut, although they have
similarities, also differ in many respects. Until 1954 Denmark, in its report to the UN, listed Greenland as a
non-self-governing territory under Chapter XI of the UN Charter, thus confirming its colonial status in
relation to the island. The Constitution of 1953 ended Greenland’s colonial status by integrating the island
into the Kingdom of Denmark. However, Greenland was given no choice other than to opt for integration
with Denmark. See Loukacheva, N., ‘Arctic indigenous peoples’ internationalism: in search of a legal
justification’, Polar Record 45 (232) (2009): 51-58, at 54. Therefore, Alfredsson, for instance, has argued
that unlike many other indigenous peoples, the Inuit of Greenland constitute ‘a people’ within the full
meaning of international law. See Alfredsson, G.S., ‘Greenland and the Law of Political Decolonization’,
German Yearbook of International Law 25 (1982): 290-308; Alfredsson, G.S., ‘The Greenlanders and their
human rights choices’, in M. Bergsmo (ed.), Human Rights and Criminal Justice for the Downtrodden.
Leiden: Martinus Nijhoff Publishers (2003), pp. 453-459. In May 2008 the report of the Danish-
Greenlandic Self-Rule Commission recognised Greenlanders as ‘a people’ under international law. See
Gáldu, Resource Centre for the Rights of Indigenous Peoples, at:
<http://www.galdu.org/web/index.php?odas=2810&giella1=eng>. (visited 20 June 2009). According to
Alfredsson, for instance, this opens various options for Greenland in terms of free association with,
integration with, or independent existence from Denmark. See Alfredsson, G.S., ‘Minorities, Indigenous
and Tribal Peoples, and Peoples: Definitions of Terms as a Matter of International Law’, in N. Ghanea and
A. Xanthaki (eds.) (2005), pp.163-172. The Inuit in Canada, on the other hand, are not entitled to this
possibility under current international law. Additionally, in comparison with the status of Greenland, the
scope of Nunavut’s autonomy is less advanced and is more centred on the resolution of acute internal
matters rather then broad engagement in international affairs. See Loukacheva, N. (2009), at 54.
428 See Loukacheva, N. (2009), at 54. See also, generally, Abele, F., and Rodon, T., Inuit Diplomacy in the
Global Era: The Strengths of Multilateral Internationalism. Canadian Foreign Policy 13 (3): 45-63 (2007);
Wilson, G.N., Inuit Diplomacy in the Circumpolar North. Canadian Foreign Policy 13 (3) (2007): 65-80.
429 Act No. 577 of 24 June 2005 concerning the scope of the full powers to negotiate and conclude
international agreements; see the Ministry of Foreign Affairs, Denmark, JTF. File No. 8.U.107, Circular
note, available at: <http://ec.europa.eu/development/icenter/repository/annex6_dk_greenland_en.pdf>
(visited 20 May 2009).
430 The Act does not apply to agreements affecting defence and security matters; or agreements which
should also apply to Denmark, or agreements to be negotiated within an international organisation of which
Denmark is a member.  An agreement pursuant to the full powers must in the title refer to ‘the Kingdom of
Denmark in respect of Greenland.’ See the Ministry of Foreign Affairs, Denmark, JTF. File No. 8.U.107,

http://www.galdu.org/web/index.php?odas=2810&giella1=eng
http://ec.europa.eu/development/icenter/repository/annex6_dk_greenland_en.pdf
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Loukacheva, this legislation does not amount to an actual transfer of power from Denmark
to Greenland to act independently in international affairs, as the Danish kingdom is one
subject of international law.431 However, as Loukacheva maintains, there are no legal
obstacles to recognition by the Danish or Canadian governments of the direct involvement
of Greenland or Nunavut in international affairs, as long as it does not breach national
sovereignty and covers matters relevant to the better fulfilment of the jurisdiction of these
units.432

However, this kind of direct involvement has not happened as the practical level, at
least consistently or on a large scale. Concerning Nunavut, it should be noted that the
Nunavut Agreement contains a provision giving the Inuit at least a limited role in
international environmental issues. It prescribes: ‘The Government of Canada shall include
Inuit representation in discussions leading to the formulation of government position in
relation to an international agreement relating to Inuit wildlife harvesting rights in the
Nunavut Settlement Area, which discussions shall extend beyond those discussions
generally available to non-governmental organizations’433

But even participation as part of the national delegation of a state might not always be
satisfactory from the point of view of indigenous peoples. Indigenous peoples often have a
specific agenda that is not always easy to fit into the larger agenda of a state in a balanced
manner. In 2006 Greenland, for instance, expressed a desire to have its own delegation in
the Nordic Council and to take part in decision-making processes and participate
independently in the work of the pillars of Nordic cooperation, such as the Nordic Council
and the Nordic Council of Ministers.434

As discussed in this dissertation, one of the most significant global environmental
processes – the regulation of climate change – is an important example of a situation where
the role of indigenous peoples has been far from satisfactory, taking into account the
serious nature of the impact of global warming on indigenous communities. The Inuit
petition against the United States for the damage that global climate change is causing
Inuit people can be seen, in addition to being a legal remedy, as an example of the activism
of an Arctic indigenous people, the Inuit, in an attempt to make their voice heard in
international forums. It is also a reflection of the fact that indigenous peoples have not
been able to participate effectively in the global governance of climate change.435 Not only
Arctic indigenous peoples, but also other indigenous groups worldwide have been pushing
for special status and recognition in international climate change governance in order to
participate effectively.

It was a very conscious choice of the ICC to make its intentions concerning the
petition public from the very beginning. The ICC wanted to highlight the contribution that
this petition could make to the world by stating: ‘It is our intent to educate not criticize,
and to inform not complain […] After all, if we protect the Arctic we will save the

Circular note, available at:
<http://ec.europa.eu/development/icenter/repository/annex6_dk_greenland_en.pdf> (visited 21 May 2009).
431 Loukacheva, N. (2009), at 54.
432 Ibid., at 55.
433 Nunavut Agreement, 1992, part 9: 54-55 (5.9.2.), available at:
<http://npc.nunavut.ca/eng/nunavut/nlca.pdf> (visited 9 March 2008).
434 Ibid.
435 See the article in this dissertation: ’Rethinking the Status of Indigenous Peoples in International Law:
Pondering the Role of Arctic Indigenous Peoples and the Challenge of Climate Change.’

http://ec.europa.eu/development/icenter/repository/annex6_dk_greenland_en.pdf
http://npc.nunavut.ca/eng/nunavut/nlca.pdf
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world.’436 Furthermore, the ICC Executive Council Resolution, which explains the purpose
of the petition, emphasises the effective participation of indigenous peoples in the climate
change regime in order to protect Inuit human rights and interests.437

It should also be noted that Arctic indigenous peoples have taken a leading role in the
work of the UN Permanent Forum on Indigenous Issues, which was established in 2002.
The first chair of the Permanent Forum was a Saami, Ole-Henrik Magga, which had an
impact on the number of Saami representatives and NGOs attending the first round of the
forum’s sessions and increased the visibility of the Saami in the UN.438 In the Seventh
Session of the Permanent Forum on Indigenous Issues (2008), the ICC and Saami Council
together formed the Arctic Caucus, which made important statements concerning climate
change.439 The Arctic Caucus recommended that the United Nations Framework
Convention on Climate Change (UNFCCC) create a seat at the negotiating table
specifically reserved for indigenous peoples, through which they would have direct access
to decision-makers and would be able to offer their knowledge in constructive ways.440

This suggestion comes close to the idea of permanent participation, where representatives
of indigenous peoples could participate at the level at which the decisions are made. The
Arctic Caucus also, however, expressed its solidarity with other indigenous peoples and
reminded us that what we see clearly in the Arctic today will eventually be experienced by
other peoples around the world.441

Already a year earlier, at its sixth session, the Permanent Forum appointed special
rapporteurs to prepare a report on the impact of climate change mitigation measures on
indigenous peoples. The recommendations of the Report highlighted the importance of the
meaningful participation of indigenous peoples, making a special reference to the Arctic
and stating that due to the special vulnerability of the Arctic, United Nations Member
States and agencies should designate the Arctic region as a special climate change focal
point.442

In April 2009, indigenous representatives from the Arctic, North America, Asia,
Pacific, Latin America, Africa, the Caribbean and Russia met in Anchorage, Alaska for the
Indigenous Peoples’ Global Summit on Climate Change; the outcome of the summit was

436 Watt-Cloutier, S., Speech Notes for Sheila Watt-Cloutier, Chair, Inuit Circumpolar Conference, 9th

Conference of the Parties to the United Nations Framework Convention on Climate Change, Milan,
December 10, 2003, Inuit in Global Issues, 17. ICC, available at:
http://www.inuitcircumpolar.com/index.php?ID=253&Lang=En.> (visited 11 December 2007).
437 Inuit Circumpolar Conference (ICC), ICC Executive Council Resolution 2003-1, available at:
<http://www.inuit.org/index.asp?lang=eng&num=244> (visited 5 December 2007).
438 See Lindroth, M., ‘Indigenous-state relations in the UN: establishing the indigenous forum’, Polar
Record 42 (222) (2006): 239-248, at 242.
439 United Nations Permanent Forum on Indigenous Issues. Statement by the Arctic Caucus – Inuit
Circumpolar Council and the Saami Council, Presented by Patricia Cochran, Chair, Inuit Circumpolar
Council, Seventh Session, New York, 21 April to 2 May 2008. Available at:
<http://www.docip.org/Online-Documentation. 32.0.html?&L=0> (visited 2 June 2008).
440 Ibid., Item 1.
441 Ibid.
442 Tauli-Corpuz, V. and Lynge, A., Impact of climate change mitigation measures on indigenous peoples
and on their territories and lands (Submission by UNPFII members). Seventh session of the United Nations
Permanent Forum on Indigenous Issues, New York, 21 April-2 May 2008. E/C.19/2008/10, available at:
<http://www.un.org/esa/socdev/unpfii/en/session_seventh.html#Documents> (visited 23 May, 2008)

http://www.inuitcircumpolar.com/index.php?ID=253&Lang=En.
http://www.inuit.org/index.asp?lang=eng&num=244
http://www.docip.org/Online-Documentation.
http://www.un.org/esa/socdev/unpfii/en/session_seventh.html#Documents
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the Anchorage Declaration.443 The Declaration calls upon the UNFCCC’s decision-making
bodies to establish formal structures and mechanisms for and with the full and effective
participation of indigenous peoples, recommending that the UNFCCC organize regular
Technical Briefings by indigenous peoples on traditional knowledge and climate change,
recognize and engage the International Indigenous Peoples’ Forum on Climate Change and
its regional focal points in an advisory role, establish an indigenous focal point in the
secretariat of the UNFCCC, appoint indigenous peoples’ representatives in UNFCCC
funding mechanisms in consultation with indigenous peoples, and finally, take the
necessary measures to ensure the full and effective participation of indigenous and local
communities in formulating, implementing, and monitoring activities, mitigation, and
adaptation relating to the impact of climate change.444

Although Arctic indigenous peoples are in a specifically vulnerable position with
respect to climate change, the effective participation of indigenous peoples in international
environmental decision-making should not be restricted to Arctic indigenous peoples,
because environmental issues are crucial to all indigenous peoples around the world.
Should indigenous peoples be given a stronger position in international environmental
decision-making, using for instance the ‘permanent participant’ model, the question then
necessarily arises of who would represent indigenous peoples. It seems impossible that,
since they are so numerous, all indigenous peoples of the world could represent
themselves. One possibility, argued in this dissertation, would be for the United Nations
Permanent Forum on Indigenous Issues to act as this representative body, bringing the
indigenous voice to decision-making. This task would be suitable for the Permanent
Forum, with its mandate to discuss indigenous issues related to economic and social
development, culture, the environment, education, health and human rights, as mentioned
previously.

This dissertation argues that one possibility would be for the Members of the
Permanent Forum to participate in certain environmental regimes, using the model of the
‘permanent participant’. Alternatively, the Forum itself could make proposals and
statements concerning certain environmental issues in its official meetings, and then
choose its representatives for the meetings of the parties to the environmental regime in
question. All in all, Arctic indigenous peoples should play an active role, not only because
the most severe environmental problems, such as climate change, are most visible in the
Arctic, but also because of their vast experience working together with Arctic governments
as permanent participants in the Arctic Council.

1.4.   Conclusion

The main aim of this dissertation is to study how the traditional livelihoods and way
of life of indigenous peoples are protected against environmental interference under
international law. Particularly the first two articles – ‘The Protection of the Environmental
Integrity of Indigenous Peoples in Human Rights Law’ and ‘Environmental Rights
Protecting the Way of Life of Arctic Indigenous Peoples: ILO Convention No. 169 and the

443 See Indigenous Peoples’ Summit on Climate Change, Anchorage Declaration, 2009, available at:
<http://www.indigenoussummit.com/servlet/content/declaration.html> (visited 23 June 2009).
444 The Anchorage Declaration, para. 4.

http://www.indigenoussummit.com/servlet/content/declaration.html
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UN Draft Declaration on Indigenous Peoples’ – deal with the human rights norms that are
the most relevant from the viewpoint of indigenous peoples in relation to the use of their
environment.

As a conclusion it can be said that the right to cultural integrity of indigenous peoples,
which explicitly includes the right to traditional livelihoods, can be regarded as the main
norm for the protection of the environmental integrity of indigenous peoples in general
human rights law. The two international instruments that deal specifically with the rights
of indigenous peoples also guarantee a rather extensive protection, for instance, through
the land rights provisions.

The right of indigenous peoples to cultural integrity is recognized in many widely
ratified international human rights instruments. This right, as accorded in present human
rights law, includes the right to environmental integrity. According to the human rights
monitoring bodies, the right to culture contains the right to be protected from outside
interference, such as the harmful environmental effects of economic or development-
related projects that take place in the lands indigenous peoples own, use and occupy. Not
every case of interference, however, necessarily amounts to a violation of the right to
culture. The crucial factor, according to the UN Human Rights Committee, seems to be
that traditional livelihoods should remain sustainable.

The right to effective participation in decisions concerning the lands and environment
of indigenous peoples has been seen by human rights monitoring bodies as being included
within the right to culture of indigenous peoples. In addition to the right to culture, the
right to property, as interpreted by the Inter-American Commission on Human Rights and
the Inter-American Court of Human Rights, includes the effective participation of
indigenous communities. Furthermore, as previously mentioned, both ILO Convention No.
169 and the UN Declaration on the Rights of Indigenous Peoples explicitly guarantee
effective participation. Additionally, as discussed, both the CBD and the Rio Declaration
emphasize the effective involvement of indigenous peoples in environmental planning and
decision-making. The right to participate entails participation in decisions that directly
affect the rights and lives of indigenous peoples. This dissertation argues that all kinds of
serious human-caused environmental degradation which takes place on the lands of
indigenous peoples or which has negative effects on their territories should fall within this
category.

It is not entirely clear what it is meant by such participation, but the words ‘effective’,
‘meaningful’ and even ‘informed consent’ that are used, together with the requirement of
‘affirmative action’, clearly refer to something that goes beyond the average citizen’s
participation in the public affairs of the state. It certainly means more than just
consultation, entailing a truly good faith discussion with the aim of reaching an agreement
that is fair to all parties involved. Along with the requirement of effective participation, the
Inter-American Court of Human Rights emphasizes benefit sharing as well as
environmental and social impact assessment prior to any project that may affect the land
rights of indigenous peoples. As mentioned previously, ILO Convention No. 169, the UN
Declaration and the CBD all recognize the principle of benefit sharing or/and an equitable
compensation. Additionally, along with the CBD and the Rio Declaration445, ILO

445 Although the environmental impact assessment is a national procedure under the CBD and Rio
Declaration, not guaranteeing a special legal status for indigenous peoples’ participation, as part of the
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Convention No. 169 contains the requirement for environmental impact assessment.
Therefore, it can be concluded that there are developments in international law according
to which prior to any project that may have significant impacts on the traditional way of
life of indigenous peoples, not only is a good faith consultation with the aim of finding an
agreement with the community in question required, but an assessment of the
environmental and social impacts must also be carried out. Additionally, the community in
question should benefit from the project, or at least be compensated for any losses it
suffers.

Besides the rights to culture and property, there are other human rights that can be
used for the protection of the traditional way of life and environmental integrity of
indigenous peoples. As discussed in this dissertation, rights pertaining to life, health,
residence and movement, and the inviolability of privacy or the home have been applied by
human rights monitoring bodies in cases relating to the environmental conditions of
indigenous peoples. The other environmental rights dealt with in this study are also often
applied by human rights monitoring bodies to the situations of indigenous peoples with
reference to distinctive indigenous cultural patterns such as their close connection to the
environment. Human rights monitoring bodies have thus recognized that due to special
cultural circumstances, general human rights can have a particular significance and
applicability for indigenous peoples.

At the regional level, the right to property, as applied in an expansive way by the
Inter-American Commission and the Inter-American Court of Human Rights, by being
linked to the cultural protection of indigenous peoples, seems to offer perhaps the strongest
protection against environmental interference on lands indigenous peoples do not
necessarily own, but occupy and use. In the Inter-American system, as maintained in this
dissertation, there is a recognition that, in some cases, when environmental interference is
serious enough, the free, prior and informed consent of the community in question might
be necessary. Following the adoption of the UN Declaration on the Rights of Indigenous
Peoples, the principle of free, prior and informed consent has been explicitly approved by
the Inter-American Court of Human Rights. Additionally, the Inter-American system takes

work programme on Article 8(j), Parties to the CBD have decided to develop, in cooperation with
indigenous and local
communities, guidelines for the conduct of cultural, environmental and social
impact assessments regarding such developments. On the basis of recommendations
by the Open-ended Working Group on Article 8 (j) and related provisions,
the seventh meeting of the Conference of the Parties adopted the Akwé: Kon
Voluntary Guidelines for the Conduct of Cultural, Environmental and Social
Impact Assessment regarding Developments Proposed to take place on, or which
are Likely to Impact on, Sacred Sites and on Lands and Waters Traditionally
Occupied or Used by Indigenous and Local Communities. According to these guidelines, it is expected that
impact assessment procedures and methodologies embodied in the Voluntary
Guidelines will play a key role in providing information on the cultural, environmental
and social impacts of proposed developments and, thereby, help to
prevent their potential adverse impacts on the livelihoods of indigenous and local
communities concerned. See Akwé: Kon voluntary guidelines for the conduct of cultural, environmental
and social impact assessments regarding developments proposed to take place on, or which are likely to
impact on, sacred sites and on lands and waters traditionally occupied or used by indigenous and local
communities, Secretariat of the Convention on Biological Diversity (2004), at 1., available at:
<http://www.cbd.int/doc/publications/akwe-brochure-en.pdf> (visited 20 January 2010).

http://www.cbd.int/doc/publications/akwe-brochure-en.pdf


78

into account the customary laws and practices of indigenous communities when applying
certain human rights, such as the right to property.

Concerning the participatory rights of indigenous peoples, a serious doubt can be
expressed whether such rights offer effective protection against global environmental
interference such as climate change. Even when indigenous peoples have been able to
participate in environmental protection in their own territories, a serious gap is revealed
when we talk about the participation of indigenous peoples in international environmental
decision-making.

As shown in the article ‘Rethinking the Status of Indigenous Peoples in International
Environmental Decision-Making; Pondering the Role of Arctic Indigenous Peoples and the
Challenge of Climate Change’, global environmental problems such as climate change can
have dramatic implications for the human rights of indigenous peoples, as illustrated by the
Inuit Petition against the United States. Since, on one hand, the traditional human rights
monitoring mechanisms are not necessarily useful tools for dealing with global
environmental interference, as shown by the Petition, and whereas, on the other hand, the
consequences of global environmental problems such as the impact of climate change are
often irreversible, the most important issue from the viewpoint of indigenous peoples is
having a possibility to influence the shaping of international environmental policies and
law.

As discussed in this dissertation, the question of who can participate in the making of
international law is traditionally seen as rather clear. Whereas states, as the primary
subjects of international law, create international legal rules and principles, indigenous
peoples are able to participate in international norm-making concerning the environment
with the status of non-governmental organizations (NGOs). Along with other NGOs
participating in international policy-making processes, organizations of indigenous peoples
have only limited possibilities to influence the process and make their voices heard. This
dissertation, however, claims that states, insofar as they have committed themselves to
international human rights guaranteeing the effective participation of indigenous peoples,
are under a legal obligation to strengthen the participatory status of indigenous peoples in
international environmental decision-making.

In addition to already established and fully recognized human rights, at present,
indigenous peoples are increasingly seen as the only distinct category of peoples other than
nation-states that are entitled to self-determination. However, as has been mentioned, this
right does not extend to a full right to secede from existing states; rather, indigenous
peoples are entitled to govern their own affairs within states. This dissertation argues,
however, that the right to self-determination cannot be limited to participation in local
affairs since perhaps the most crucial issues for indigenous peoples are being governed at
the global level. Self-determination should be interpreted as what it truly is: the ability and
the right of a people to choose its own destiny. Even though in the case of indigenous
peoples this must be done within the framework of existing states, self-determination
should grant indigenous peoples a better status in international policy-making, given that
they have no control over global problems through structures of national and local self-
governance.

There are many ways in which states could strengthen the participatory position of
indigenous peoples in environmental decision-making without jeopardizing their
sovereignty. One would be to allow indigenous peoples to be a permanent and obligatory
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part of national delegations of states in international environmental processes. In that case,
however, how well indigenous peoples could make their voices be heard would be up to
individual states. As suggested in this dissertation, the model of the Arctic Council might
lead the way, as it does not equate indigenous peoples with NGOs or states but gives them
a kind of intermediate position with permanent participant status but no formal decision-
making power. If the permanent participation model were used, this dissertation suggests
that the UN Permanent Forum on Indigenous Issues would be a suitable body to represent
indigenous peoples in international environmental regimes.

As shown in the article ‘Protecting the Rights of Indigenous Peoples – Promoting the
Sustainability of the Global Environment?’, one predominant presumption in present
international legal and political discourse is that indigenous peoples, when allowed to
participate, can make a valuable contribution to the sustainability of the global
environment due to their traditional knowledge and practices relating to the environment.
One concrete example examined in this dissertation to support this presumption shows
how the commitment of the World Bank to respect the human rights of indigenous peoples
can have a positive influence on the sustainability of the environment in which these
peoples live. The World Bank not only requires the effective participation of indigenous
peoples in Bank-funded projects that take place on the lands indigenous peoples
traditionally occupy, but also requires that the borrower pay particular attention to the need
to protect those lands and resources as well as the cultural and spiritual values that
indigenous peoples attach to the lands. The World Bank also advises borrowers to take into
account indigenous peoples’ natural resource management practices and the long-term
sustainability of such practices. Additionally, as already mentioned in this synthesis,
indigenous peoples’ participation in different forums with their message concerning a
holistic worldview has the potential to play an important role in the global adoption of a
new environmental ethic.

This dissertation maintains, however, that although the rights of indigenous peoples
often seem to go hand in hand with the question of environmental integrity, there may be
situations where protection of the traditional rights of indigenous peoples does not
necessarily advance the sustainability of all natural species. This dissertation discusses two
possible conflicting regimes – the International Whaling Regime and the Polar Bear
Regime - where the requirement of sustainability might sometimes present challenges to
the traditional hunting rights of indigenous peoples.

This dissertation asks whether indigenous peoples, once recognized as having special
rights in relation to environmental use and the management of the environment, may also
have duties towards the environment. The special status that indigenous peoples are now
internationally accorded in relation to the environment as well as public statements and
declarations made by indigenous peoples themselves describe the environmental
responsibility that they have towards ‘Mother Earth’ and future generations.

Additionally the right to self-determination, when extended to indigenous peoples,
means that indigenous peoples should be free to decide on the development of their
culture. This dissertation argues that this should not, however, under any circumstances
mean that indigenous peoples are free to engage in environmentally unsustainable
practices. If indigenous peoples are to be subjects of international law, they must
necessarily be bound by the same environmental principles – such as the requirement of
sustainability – as states.  Therefore, the cultural practices of indigenous peoples should
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not be preserved and encouraged, even when necessary for their economic and social well-
being, unless the sustainability of all species can be guaranteed.

Thus it can be said that the right to be a part of nature inherently includes the
responsible use of nature. This dissertation maintains that if indigenous peoples accept the
responsibility that their status as ‘guardians of nature’ entails, the Earth and humankind
could truly benefit from traditional ways of perceiving and interacting with the natural
environment. As mentioned previously, indigenous peoples have an important role to play
since they have the potential to act as leading examples in international forums by bringing
their holistic approach, which combines ecological and social concerns in a balanced way.

It can be concluded that the discussion of environmental rights, in the end, culminates
in determining the legal status of indigenous peoples in international law. As discussed in
this dissertation, when viewing recent developments in international law concerning the
status of indigenous peoples, one realizes that the door of international law subjectivity is
opening, cautiously but surprisingly consistently, to indigenous peoples. As mentioned,
indigenous peoples have already achieved a large measure of legal personality as distinct
societies with distinctive collective rights. For indigenous peoples, the question of
international law subjectivity is fundamental. It is a crucial matter of equality and justice.
In relation to international environmental decision-making, the effective participation of
indigenous peoples is a matter of environmental justice. As described by Shelton,
environmental justice seeks to ensure procedural equity through decision-making based on
relevant criteria, and with the participation of those affected in order to produce an
outcome that treats all affected groups fairly.446

As argued in the article ‘Inherent Rights of Aboriginal Peoples in Canada –
Reflections of the Debate in National and International Law’ in this dissertation, the
sovereignty of colonizers, such as Canada, based on the principle of terra nullius cannot be
considered acceptable in the modern world. With regard to the Canadian example, given
that Aboriginal peoples were there at the time of European contact and that their societies
contained the same elements as those found in other societies, the only conclusion that can
be drawn is that Aboriginal nations had rightful jurisdiction and ownership of the land
when Europeans first arrived; these peoples were – and still are – holders of inherent
Aboriginal rights.

This dissertation argues, however, that by defining and limiting inherent Aboriginal
rights to the right to a traditional way of life, the Supreme Court of Canada unquestionably
accepts the sovereignty of Canada over its Aboriginal peoples based on the principle of
terra nullius. By accepting Canada’s sovereignty the Court at the same time excludes any
possibility for the recognition of Aboriginal sovereignty. The contradiction which
necessarily follows from Canada’s recognition of Aboriginal peoples as self-governing
nations at the time of European arrival, on the one hand, and non-recognition of the rights
of self-government of Aboriginal peoples by the Canadian legal system, on the other, has
yet to be resolved. Going beneath the surface would reveal another aspect of the same
contradiction: whereas the principle of terra nullius has been discredited by the world
community and Canada itself in relation to the process of international decolonization,
Canadian sovereignty and the extinguishment of Aboriginal sovereignty rely on the same
principle.

446 Shelton, D., ‘Equity’, in D. Bodansky, J. Brunnée and E. Hey (eds.) (2007), pp. 639-662, pp. 640-641.
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This dissertation maintains that by recognizing inherent Aboriginal rights to
traditional livelihoods and traditional use of land, while at the same time accepting the fact
that Aboriginal peoples were self-governing peoples at the time of European contact, the
Supreme Court of Canada opens up a justification for a wider recognition of the inherent
rights approach. The extension of the inherent rights approach could mean that the
Aboriginal peoples of Canada may have rights of self-government that are not solely
subordinate to the Canadian legal system but perhaps comparable to or even above it.
Instead of extinguishing Aboriginal rights, the inherent rights approach would require an
affirmation of Aboriginal rights as the basis of land claims and self-government
negotiations between the Canadian state and Aboriginal peoples.

The inherent rights approach, when fully applied by other countries that have based
their sovereignty on similar circumstance to those of Canada, would recognize indigenous
peoples as peoples equal to all other peoples. This would be a significant shift in the legal
status of indigenous peoples, burying once and for all the last vestiges of colonization
regarding indigenous peoples and heralding the birth of justice to counteract one of the
great injustices of our history.
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The Protection of the Environmental 
Integrity of Indigenous Peoples in Human 

Rights Law 
Leena Heinämäki

Introduction

The aim of this article is to study how the environmental integrity1 of indigenous 
peoples is protected through human rights mechanisms.2 In this context, the protection 

1 There is no generally accepted definition of this widely used concept. However, generally, and also in 
the context of this article, ‘environmental integrity ’ refers to the sustenance of important biophysical 
processes which support life and which must be allowed to continue without significant change in order 
to maintain the balance and health of life support systems of nature. See generally, for instance, Laura 
Westra, Envir onmental Justice and the Rights of Indigenous Peoples: Inter national & Domestic Legal Perspectives 
(Earthscan, London, Sterling, VA, 2008) at 3-22.
2 Despite the fact that the world community has not as yet succeeded in agreeing on any universally 
accepted legally binding right to a ‘clean’ or ‘decent’ environment - regardless of attempts by different 
forums - some regional instruments,  as well  as several non-legally binding arrangements,  in the fields 
of human rights and international environmental law, recognize this right. See, for instance, the African 
Charter of Human and People’s Rights, Banjul, adopted 27 June 1981, entered into force 21 October 
1986, OAU Doc. CAB/LEG/67/3 rev. 5,  21 International Legal Materials (1982) 58, Art.  24; Additional 
Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural 
Rights, San Salvador, adopted 17 November 1988, entered into force 16 November 1999, O.A.S. Treaty 
Series No. 69 (1988), reprinted in Basic  Documents Pertaining to Human Rights  in the Inter-American System, 
OEA/Ser.L.V/II.82 doc.6 rev.1 at 67 (1992), Art. 11; American Convention on Human Rights, San José, 
adopted 22 November 1969, entered into force 18 July 1978, O.A.S. Treaty Series No. 36, 1144 United 
Nations Treaty Series 123. The evolution of the concept of a human right to a clean environment dates 
back to the United Nations Stockholm Declaration on the Human Environment 1972 (Declaration of 
the U.N. Conference on the Human Environment of 16 June 1972, UN. Doc.A/CONF. 48/14/Rev.1 
(1973)), which provides: ‘Man has the fundamental right to freedom, equality and adequate conditions 
of life , in an environment of a quality that permits a life of dignity and well-being, and he bears a solemn 
responsibility to protect and improve the environment for present and future generations.’(Principle 1). 
In the field of international environmental law, the ECE Convention on Access to Information, Public 
Participation in Decision-Making and Access to Justice in Environmental Matters (Aarhus Convention, 
Aarhus, signed 25 June 1998, entered into force 30 October 2001, 2161 United Nations Treaty Series 450) 
recognizes explicitly both a substantive and a procedural right to a clean environment. 
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of the environmental integrity of indigenous peoples means the protection of their 
cultural integrity3 against any kind of environmental interference that negatively affects 
the ability of these peoples to practise their traditional, nature-based livelihoods. 
Cherie Metcalf illustrates this point, maintaining: ‘Cultural protection for indigenous 
peoples involves providing environmental guarantees that allow them to maintain the 
harmonious relationship with the earth that is central to their cultural survival.’4 
 Both western science and indigenous peoples’5 observations indicate that many 
of the world’s present environmental problems – mainly caused or increased by the 
activities of human beings – are starting to have more direct and serious impacts on 
humans in many ways. One example of this trend is quite recently established extensive 
research known as Arctic Climate Impact Assessment (ACIA). This scienti  c report, 
which includes indigenous peoples’ traditional knowledge, points to dramatic climatic 
changes in and effects on the Arctic environment and people, especially indigenous 
communities,  many of whom still  continue to practise a way of life that is closely 
connected to the natural environment. According to the ACIA, the traditional way of 
life of Arctic indigenous peoples is under enormous threat due to predicted and partly 
already occurring impacts of global climate change.6 
 Global climate change is a major example of environmental interference threatening 
indigenous peoples, particularly in the Arctic area. This is the reason why Sheila 
Watt-Cloutier, the president of the Inuit Circumpolar Council (ICC), an organisation 

3 ‘Cultural integrity of indigenous peoples’ means in this context the possibility for indigenous communities 
to enjoy and practice their cultural components such as traditional livelihoods without an external threat. 
Thus there is a fundamental interconnection between the environmental integrity and the cultural integrity 
of indigenous peoples (see supra note 1).
4 Cherie Metcalf, ‘Indigenous Rights and the Environment: Evolving International Law ’, 35 Ottawa Law 
Review (2003-2004) 103-140 at 107.
5 The term ‘indigenous peoples’ is  usually used in reference to those individuals and groups who are 
descendants of the original populations residing in a country. According to estimates, there are 300,000,000 
to 375,000,000 indigenous people residing in some 75 countries, or about 6% of the world’s population 
(see Table 1 in Robert K. Hitchcock, ‘International Human Rights,  the Environment and Indigenous 
Peoples’, 5 Colorado Journal of International Environmental Law and Policy (1994) 1-21 at 3). No single agreed 
definition of the term ‘indigenous peoples’ exists.  One of the most famous definitions is that of UN 
Special Rapporteur on Indigenous Peoples Martinez Cobo, which defines indigenous peoples as people 
who have ‘[a] historical continuity with pre-invasion and pre-colonial societies that developed on their 
territories, consider themselves distinct from other sectors of the society now prevailing in those territories 
[…  and are] determined to preserve, develop and transmit to future generations their ancestral territories 
and their ethnic identity as the basis of their continued existence as peoples, in accordance with their 
own cultural, religious, social institutions and legal systems ’ (The Study of the Problem of Discrimination 
against Indigenous Population: UN Doc.E/CN4/Sub 2/1986/7 (1987), Vol. V, para. 379).
6 See ACIA, Arctic Climate Impact Assessment (Cambridge University Press, 2005), particularly Chapter 3: 
Changing Arctic: Indigenous Perspectives, at 61-97 (available at: <www.acia.uaf.edu/pages/scientific.
html> (visited 30 March 2007)). 



The Protection of the Environmental Integrity 3

representing Inuit people in four Arctic states7, has  led a petition, together with 
other Inuits, against the United States in the Inter-American Commission on Human 
Rights8. According to the petition, the impacts of climate change, which are caused by 
acts and omissions by the United States, violate the Inuits’ right to culture and other 
fundamental human rights protected by the American Declaration of the Rights and 
Duties of Man.9
 Due to the present fact that the Inter-American Commission on Human Rights has 
not made a  nal decision whether it will consider the case, the petition is not analyzed 
in this article. The petition is, however, an excellent example of how the environmental 
integrity and cultural integrity of indigenous peoples go hand in hand. Some parts 
of the petition are thus used as examples of how environmental interference such as 
climate change can have detrimental effects on the environmental integrity and thus 
violate the human rights of indigenous peoples.
 Although the Inuit petition is the  rst human rights case seeking to prove the link 
between the impacts of climate change and human rights, the interconnection between 
these two has been recognized in other forums by the international community. Worthy 
of mention in this respect is a recent resolution of the UN Human Rights Council on 
climate change and human rights.10 Although the resolution does not speci  cally refer 
to indigenous peoples, it highlights the implications of climate change for human rights 
and requests the Of  ce of the United Nations High Commissioner for Human Rights 
to conduct a study of the relationship between climate change and human rights.11

7 Alaska (USA), Canada, Greenland (Denmark) and Russia.
8 The Inter-American Commission on Human Rights (IACHR) is one of the two bodies in the Inter-
American system for the promotion and protection of human rights. The IACHR is an autonomous 
organ of the Organization of American States (OAS). Its mandate is found in the OAS Charter and the 
American Convention on Human Rights. Its mandate is to receive and investigate individual human rights 
petitions as well as to observe the general human rights situation in the member states by making on-site 
visits to countries and stimulate public consciousness regarding human rights.  It  submits cases to the 
Inter-American Court of Human Rights and appears before the Court in the litigation of cases.
9 These include their rights to the benefits of culture, property, the preservation of health, life, physical 
integrity, security, and a means of subsistence, and to residence, movement, and inviolability of the home. 
See American Declaration of the Rights and Duties of Man, OAS, adopted by the Ninth International 
Conference of American States (1948),  reprinted in Basic Documents Pertaining to Human Rights in the 
Inter-American System, OEA/Ser.L.V/II.82 doc. 6 rev.1 (1992) at 17; Inuit Petition to the Inter-American 
Commission on Human Rights seeking relief from violations resulting from global warming caused by 
the acts and omissions of the United States, December 7, 2005, at 5 (available at: <www.inuitcircumpolar.
com/files/uploads/icc-files/FINALPetitionICC.pdf>, (visited 29 March 2007)).
10 UN General Assembly, Human Rights Council, Seventh session, Agenda item 3, Human righ ts and climate 
change, A/HRC/7/L.21/Rev.1, 26 March 2008 (available at: <ap.ohchr.org/documents/dpage_e.aspx?si=A/
HRC/7/L.21/Rev.1> (visited 24 April 2008)).
11 Ibid ., para. 1.
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 In addition to the implications of climate change, the environmental integrity 
of indigenous peoples can be threatened by many other factors such as economic or 
development-related projects of the state or third parties in the lands of indigenous peoples. 
The traditional, nature-based way of life is often considered to be the crux of the culture 
of indigenous peoples.12 As pointed out by the UN Special  Rapporteur on Indigenous 
Peoples: ‘The relationship with the land and all living things is at the core of indigenous 
societies.’13 It is the traditional way of life which distinguishes indigenous communities from 
other people, making them special bene  ciaries of environmental rights. 
 Environmental rights comprise those human rights that can be used to protect 
indigenous peoples from environmental interference.14 Besides the right to culture,  
other human rights can also be applied in the environmental context. This article 
studies the applicability of the rights to life, health, property, residence and movement 
and inviolability of privacy or the home in the context of indigenous peoples and the 
environment.15 
 The right to culture of indigenous peoples, as guaranteed in international human 
rights law, is regarded in this study as the main norm for protecting the environmental 

12 Indigenous peoples often live in the most vulnerable ecosystems, such as in areas of the highest biological 
diversity or in the extremely sensitive Arctic regions. According to estimates made in 1990, around 200 
million of the world’s 300 million indigenous people are living in vulnerable ecosystems. See the Report of 
the Commission on Human Rights at its forty-sixth session, E/1990/22-E/CN.4/1990/94 (1990), at 8.
13 Commission on Human Rights, Sub-Commission on the Promotion and Protection of Human Rights, 
Fifty-third Session, Item 5 of the provisional agenda, Prevention of discrimination and protection of indigenous 
peop les and minorit ies: Ind igenous peoples and their relat ionship to land , Final working paper prepared by the 
Special Rapporteur, Mrs. Erica-Irene A. Daes, Item 13 (available at: <www.hri.ca/fortherecordCanada/
documentation/commission/e-cn4-sub2-2001-21.htm> (visited 16 March 2007)). 
14 There is no definition of ‘environmental rights’, but the concept includes rights from both human rights 
law and international environmental law (see, for instance, Dinah Shelton, ‘Environmental Rights’ in Philip 
Alston (ed.), Peoples’ Rights (Oxford University Press, 2001) 185-258; Dinah Shelton, ‘Environmental Rights 
in Multilateral Treaties Adopted between 1991 and 2001’, 32 Environmental Policy and Law (2002) 70-77.
15 Procedural rights, such as rights to participation, environmental information and effective remedies no 
doubt have some relevance in the protection of the rights of indigenous peoples from environmental 
interference. They are not, however, covered in this study. As to right to public participation, see infra 
note 57. Regarding the right to environmental information, no cases have been brought by members of 
indigenous peoples. According to the case law, it seems that the European system does not recognize 
a positive obligation of a state to inform citizens upon request. See, for instance, the case of  Leander v. 
Sweden (European Court of Human Rights,  ECHR Series A (1987),  No 117, para.  74.).  On the other 
hand, the Inter-American Commission on Human Rights recognizes the positive duty of a state in some 
cases to distribute information (see Marcel Claude Reyers et al v. Chile, Case No. 12.108, Report No. 60/03, 
10 October 2003, para. 2 (available at: <www.foiadvocates.net/files/adm_report.pdf> (visited 9 March 
2007)). As regards the right to effective remedies, even though it applies to indigenous peoples, it is 
clear ly a general right applicable to all people, thus it does not have much special weight in cases involving 
indigenous peoples.
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integrity of indigenous peoples. The right to a traditional way of life – as a part of the 
culture – is an environmental right that does not apply to all people but has a special 
signi  cance for indigenous peoples due to their special relationship to nature.
 The other environmental rights dealt with in this study are also often applied 
by human rights monitoring bodies to the situations of indigenous peoples with 
reference to distinctive indigenous cultural patterns such as the close connection to 
the environment. Human rights monitoring bodies have thus recognized that due to 
special cultural circumstances, general human rights can have a particular signi  cance 
and applicability for indigenous peoples. This idea can be seen, for instance, in the 
statement of the Inter-American Commission of Human Rights in the Belize Maya 
case,16 where the Commission emphasized the distinct nature of the right to property as it 
applies to indigenous people, ‘whereby the land traditionally used and occupied by these 
communities plays a central role in their physical, cultural and spiritual vitality.’17

 Even though the environmental rights of indigenous peoples have also been 
developed in the  eld of international environmental law, starting with the Rio 
Conference on Sustainable Development18, this article focuses on general human rights 
law. Despite the signi  cance of instruments speci  cally designed to protect the rights 
of indigenous peoples such as ILO Convention No. 16919 and the UN Declaration on 

16 Maya Indigenous Communit ies of the Tolero Distric (Belize Maya), Case 12.053, Report No. 40/04, Inter-Am. 
C.H.R., OEA/Ser.L/V/II.122 Doc. 5 rev. 1 (2004) at 727 (available at: <www1.umn.edu/humanrts/
cases/40-04.html> (visited 22 January 2007)).
17 Ibid., para . 155.
18 The Rio Declaration on Environment and Development declares in Principle 22 concerning indigenous 
peoples: ‘Indigenous people and their communities and other local communities have a vita l role in 
environmental management and development because of their knowledge and traditional practices. 
States should recognize and duly support their identity, culture and interests and enable their effective 
participation in the achievement of sustainable development.’ (Rio Declaration on Environment and 
Development, United Nations Conference on Environment and Development, Annex, Resolution 1, 
UN Doc. A/Conf.151/26/Rev.1 (Vol. 1) (1993), at 3, 31 Inter national Legal Materials (1992) 874); The 
Convention on Biological Diversity, created as an outcome of the Rio Conference, sets legally binding 
rights for indigenous peoples and requirements for the state in that respect. Article 8(j) states: ‘Subject 
to [their] national legislation, [countries shall] respect, preserve and maintain knowledge, innovations 
and practices of indigenous and local communities embodying traditional lifestyles relevant for the 
conservation and sustainable use of biological diversity and promote their wider application with the 
approval and involvement of the holders of such knowledge, innovations and practices and encourage 
the equitable sharing of the bene  ts arising from the utilisation of such knowledge, innovations, and 
practices’ (Convention on Biological Diversity, Rio de Janeiro, adopted 5 June 1992, entered into force 
29 December 1993, 1760 United Nations Treaty Series (1992) 79.
19 International Labour Organization Convention (No. 169) concerning Indigenous and Tribal Peoples 
in Independent Countries, Geneva, adopted 27 June 1989, entered into force 5 September 1991, 28 
International Legal Materials (1989) 1382.
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the Rights of Indigenous peoples20, these instruments are not covered in this study. 
These instruments contain such an extensive number of rights which are relevant in 
the environmental context that a separate study is needed.21

The Protection of the Cultural and Environmental 
Integrity of Indigenous Peoples under the International 
Covenant on Civil and Political Rights

The human right to a distinct culture is widely acknowledged in international law. One 
of the major instruments recognizing the right of members belonging to minorities22 to 
enjoy their culture is the International Covenant on Civil and Political Rights (CCPR), 
which has been rati  ed by most of the global community.23

 Article 27 of the CCPR can be seen as a basic norm to protect the right to culture 
of indigenous peoples. Article 27 of the CCPR applies to minorities and recognizes, 
inter alia, an individual right to enjoy one’s culture in community with other members 

20 UN Declaration on the Rights of Indigenous Peoples, 7 September 2007, Sixty-first Session, A/61/L.67 
(available at: <www.iwgia.org/sw248.asp> (visited 5 January 2008)).
21 See Leena Heinämäki, ‘Environmental Rights Protecting the Way of Life of Arctic Indigenous Peoples: 
ILO Convention No. 169 and the UN Draft Declaration on Indigenous Peoples ’, in Timo Koivurova, 
Tanja Joona and Reija Shnoro (eds), Arctic Gover nance (Juridica Lapponica 29, The Northern Institute for 
Environmental and Minority Law, Arctic Centre, University of Lapland, 2004) 231-259.
22 No single agreed definition of the term ‘minorities’ exists in international law. One def inition which is 
still widely referred to in the context of international law is the one made by the UN Special Rapporteur 
on minorities,  Francesco Capotorti.  According to this definition, a minority is ‘[a]  group numerically 
inferior to the rest of the population of a State, in a non-dominant position, whose members – being 
nationals of the State – possess ethnic, religious or linguistic characteristics differing from those of the 
rest of the population and show, if only implicitly, a sense of solidar ity, directed towards preserving their 
culture, traditions, religion or language.’ UN Special Rapporteur Francesco Capotorti, Study on the Rights 
of Persons belonging to Ethnic, Religious and Linguistic Minorities, UN Doc. E/CN.4/Sub.2/384/Add. 
1-7 (1977), para. 568.
23 International Covenant on Civil  and Political  Rights (CCPR), G.A. res.  2200A (XXI),  21 UN GAOR 
Supp. (No. 16), at 52, UN Doc. A/6316 (1966), adopted 16 December 1966, entered into force 23 March 
1976, 999 United Nations Treaty Series 171. Status of ratification: 161 (6 May 2008); Optional Protocol to the 
CCPR, G.A. res. 2200A (XXI), 21 UN GAOR Supp. (No. 16), at 59, UN Doc. A/6316 (1966), adopted 
16 December 1966, entered into force 23 March 1976, 999 United Nations Treaty Series 302. There are 111 
parties to the Optional Protocol (6 May 2008). A State Party to the Covenant that becomes a party to the 
Protocol recognizes the competence of the Committee to receive and consider communications from 
individuals subject to its jurisdiction who claim to be victims of a violation by that State Party of any of 
the rights set forth in the Covenant.
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of the cultural collective.24 Thus, even though protection is afforded to the individual 
members of minority groups, the substance of minority rights entails a collective 
dimension,25 which has a particular importance for members of indigenous peoples. The 
UN Human Rights Committee, the monitoring body of the CCPR26, has interpreted 
this article as including the ‘rights of persons, in community with others, to engage in 
economic and social activities which are part of the culture of the community to which 
they belong’.27 In reaching this conclusion, the Committee recognizes that indigenous 
peoples’ subsistence and other traditional economic and social activities are an integral 
part of their culture, and interference with those activities can be detrimental to their 
cultural integrity and survival.28

 Even though Article 27 primarily sets out the negative obligation of states not 
to deny members of minorities the right to enjoy their culture, to profess and practise 
their religion or to use their own language, in the legal literature and in the work of 
the UN Human Rights Committee positive obligations have been derived from the 
provision.29 For instance, the Committee’s General Comment No. 23 (50)30, adopted 
in 1994, refers explicitly to this dimension:

Although article 27 is expressed in negative terms, that article, nevertheless, does 
recognize the existence of a ‘right’ and requires that it shall not be denied. Conse-

24 Article 27 states: ‘In those States in which ethnic, religious or linguistic minorities exist, persons belonging 
to such minorities shall not be denied the right, in community with the other members of their group, to 
enjoy their own culture, to profess and practise their own religion, or to use their own language.’
25 See Raija Hanski and Martin Scheinin, Leading Cases of the Human Rights Committee (Institute for Human 
Rights, Åbo Akademi University, Turku/Åbo, 2003) at 375. In Sandra Lovela ce v. Canada (Communication 
No. 24/1977, UN Doc. CCPR/C/OP/1 (1985)), the Committee says in para. 15: ‘In the opinion of the 
Committee the right of Sandra Lovelace to access to her native culture and language, “in community with 
the other members” of her group, has in fact been, and continues to be, interfered with, because there is 
no place outside the Tobique Reserve where such a community exists.’
26 The UN Human Rights Committee was established under Article 28 of the CCPR. It is composed of 
18 independent experts in the field of human rights elected by the States Parties to the CCPR (see CCPR, 
Arts 28-34). Although they are nominated and elected by the States Parties to the CCPR, the members of 
the Committee ‘serve in their personal capacity’, meaning that they are independent and do not represent 
the states that nominated them (CCPR, Art. 28(3)).
27 Lubicon Lake Band v. Canada, Communication No. 167/1984, CCPR/C/38/D/167/1984 (available 
at: <www.unhchr.ch/tbs/doc.nsf/(Symbol)/c316bb134879a76fc125696f0053d379?Opendocument> 
(visited 21 January 2007)).
28 See a lso Kitok v. Sweden , Communication No. 197/1985, CCPR/C/33/D/197/1985 (1988) (available 
at: <www1.umn.edu/humanrts/undocs/197-1985.html> (visited 21 January 2007)).
29 Hanski and Scheinin, Leading Cases of the Human Rights Committee, supra note 25.
30 Human Rights Committee, General Comment No. 23: The Rights of Minorities (Art.27),  UN Doc. 
CCPR/C/21/Rev.1/Add.5, 8 April 1994 (available at:  <www.unhchr.ch/tbs/doc.nsf/0/fb7fb12c2fb8b
b21c12563ed004df111?Opendocument > (visited 1 January 2008)).
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quently, a State party is under an obligation to ensure that the existence and the ex-
ercise of this right are protected against their denial or violation. Positive measures 
of protection are, therefore, required not only against the acts of the State party 
itself, whether through its legislative, judicial or administrative authorities, but also 
against the acts of other persons within the State party.31

 The Committee implicitly acknowledged the environmental dimension of the 
recognition of the positive protection obligation by maintaining that in the context 
of indigenous peoples, the right to culture under Article 27 may apply to a way of life 
that is closely connected to a territory and the use of its resources. The Committee 
clari  ed that the right comprises traditional activities such as  shing and hunting. It 
furthermore stated that the enjoyment of such rights may require positive legal measures 
of protection and measures to ensure the effective participation of members of minority 
communities in decisions which affect them.32

 Furthermore, the Committee concluded by noting that Article 27 relates to rights 
whose protection imposes speci  c obligations on States Parties. The Committee further 
stated that the protection of such rights is directed to ensure the survival and continued 
development of the cultural, religious and social identity of the minorities concerned, 
which also enriches the fabric of society as a whole.33

 In July 2000, the Committee added that Article 27 requires of states necessary 
steps to protect the titles and interests of indigenous persons in their traditional lands 
and to secure the continuation and sustainability of the traditional economies of 
indigenous minorities.  34

 The General Comments of the UN Human Rights Committee are adopted by 
a consensus of the members of the Committee and may be regarded as creating an 
important and authoritative source of interpretation of the Covenant.35 Even though 
they are not binding in a strictly legal sense, they can be considered as ‘quasi-authoritative’ 
sources in the interpretation of the articles of the CCPR. Thus it  can be argued that 
if subsistence activities are to be safeguarded, the land, resources and environment of 
indigenous peoples also require protection against environmental interference.36

31 Ibid., para . 6.1. 
32 Ibid., para . 7.
33 Idem. 
34 Concluding Observations of the Human Rights Committee: Australia, UN Doc. CCPR/CO/69/AUS 
(2000), paras 10-11.
35 See, for instance, Manfred Nowak, ‘The International Covenant on Civil and Political Rights ’ in Raija 
Hanski and Markku Suksi (eds),  An Introduction to the International Protection of Human Rights. A Textbook (2nd 
revised edn, Institute for Human Rights, Åbo Akademi University, Turku/Åbo, 2002) 79-100 at 94.
36 See  also  Fergus  MacKay,  ‘From  Concept  to  Design:  Creating  an  International  Environmental  
Ombudsperson’, A Project of the Earth Council San José, Costa Rica, The Rights of Indigenous Peoples in International 
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The Human Rights Committee’s Practice Relating 
to Indigenous Peoples and the Environment
 The Committee’s jurisprudence recognizes the inter-linkage between the right to the 
bene  ts of culture and protection from environmental interference in the territories 
that indigenous peoples are entitled to own or use. Overall, in dealing with indigenous 
issues, Article 27 of the CCPR, which grants minorities the right to a culture, has been 
central in the Human Rights Committee’s practice. The Committee has increasingly 
interpreted the Article in a creative and expansive manner.37

 In the Lubicon Lake Band v. Canada, the applicants alleged that the government 
of the province of Alberta had deprived the Lake Lubicon Indians of their means of 
subsistence and their right to self-determination by selling oil and gas concessions on 
their lands. The UN Human Rights Committee found that historical inequities and 
certain more recent developments, including oil and gas exploration, were threatening 
the way of life and culture of the Lake Lubicon Band and were thus violating minority 
rights, contrary to Article 27 of the CCPR.38

 Besides making the general point that competing land use may violate the right 
of an indigenous group to enjoy their own culture, the case demonstrates how the 
cumulative effect of a step-by-step development with adverse consequences for the 
life of the indigenous inhabitants ultimately constitutes a violation of Article 27.39 In 
this respect, the Committee held that: 

The Committee recognizes that the rights protected by article 27 include the right 
of persons, in community with others, to engage in economic and social activi-
ties which are part of the culture of the community to which they belong. […] 
Historical inequities, to which the State party refers, and certain more recent de-
velopments threaten the way of life and culture of the Lubicon Lake Band and 
constitute a violation of article 27 so long as they continue.40

Law, Forest Peop les Pr ogramme (Project Director:  The Nautilus Institute for Security and Sustainable 
Development, Berkley, California, March 1998) at 8.
37 Benedict Kingsbury, ‘Reconciling Five Competing Conceptual Structures of Indigenous People’s Claims 
in International and Comparative Law’, 31 New York University Journal of International Law and Politics (2001) 
189-250 at 204-205. 
38 Lubicon Lake Band, supra note 27, para. 33. 
39 See Scheinin’s analysis regarding paras 32.2 and 33 (Martin Scheinin, ‘The Right to Enjoy a Distinct 
Culture: Indigenous Land and Competing Uses of Land’ in Theodore S. Orlin, Allan Rosas and Martin 
Scheinin (eds),  The Jurisprudence of Human Rights Law: A Comparative Inter pretive Approach (Institute for 
Human Rights, Åbo Akademi University, Turku/Åbo, 2000) 159-222 at 166).
40 Lubicon Lake Band, supra note 27, paras 32.2 and 33. 
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As pointed out by Benedict Kingsbury, the decision in the Lubicon Lake Band case 
implies that the right of the members of a group to enjoy their culture may be violated 
if they are allocated neither the land nor control of resource development necessary 
to pursue economic activities of central importance to their culture, such as hunting 
or trapping, and that the right to enjoy culture may extend to the maintenance of the 
group’s cohesiveness through the possession of a land base and pursuit of important 
cultural activities of an economic nature.41

 Another case which is relevant to the environmental integrity of indigenous 
peoples is I. Länsman et al. v. Finland.42 Here the applicants claimed that stone quarrying 
activity permitted in a reindeer-herding area infringed their rights under Article 27 of 
the CCPR, in particular their right to enjoy their own culture, which has traditionally 
been and remains essentially based on reindeer husbandry. 
 Although the Committee did not  nd a violation of Article 27, it made an important 
statement with regard to environmental integrity by taking a rather cautious position 
on arguments related to the economic development of a country. The Committee’s 
decision states:

A State may understandably wish to encourage development or allow economic ac-
tivity by enterprises. The scope of its freedom to do so is not to be assessed by refer-
ence to margin of appreciation, but by reference to the obligations it has undertaken 
in article 27. Article 27 requires that a member of a minority shall not be denied his 
right to enjoy his culture. Thus, measures whose impact amount to a denial of the 
right will not be compatible with the obligations under article 27. However, mea-
sures that have a certain limited impact on the way of life of persons belonging to a 
minority will not necessarily amount to a denial of the right under article 27.43

 Hence it  is seems clear that there might be cases where the consequences of 
environmental degradation go beyond ‘a certain limited impact’, amounting to a denial 
of the right protected under the Article 27, unless a state is able to take positive steps to 
safeguard the rights of indigenous peoples against the environmental interference. The 
Committee supported this view by stating in I. Länsman case that if mining activities in 
the Angeli area were to be signi  cantly expanded, then this might constitute a violation 
of the authors’ rights under Article 27. The committee noted that economic activities, 

41 See Benedict Kingsbury, ‘Claims by Non-State Groups in International Law’, 25 (3) Cornell International 
Law Journal (1992) 481-514.
42 I. Länsman et al. v. Finland, Communication No. 511/1992, UN Doc. CCPR/C/52/D/511/1992 (1994) 
(available at: <www1.umn.edu/humanrts/undocs/html/vws511.htm> (visited 21 January 2007)).
43 Ibid ., para. 9.4 (emphases added).
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in order to comply with Article 27, have to be carried out in such a way that the authors 
can continue to bene  t from reindeer husbandry.44 
 Although implying that states have a certain degree of discretion in such cases45, 
the Committee emphasized that the economic well-being of the majority is not a 
legitimate justi  cation for interfering with the culture of minorities, as the sustainability 
of the indigenous livelihood is protected by Article 27. Article 27 thus prohibits states 
from endangering the practicing of a traditional livelihood to the extent that it loses 
its capacity to sustain the members of the indigenous community.46

 In I. Länsman, the Committee also referred to its General Comment on Article 27, 
according to which measures must be taken to ensure effective participation of members 
of minority communities in decisions that affect them.47 The Committee thus applied a 
two-part test of consultation and economic sustainability. Accordingly, the Committee 
noted that the members of the Saami people had been consulted during the proceedings 
and that the quarrying that had taken place thus far had had only a ‘certain limited 
impact’, thus it had not adversely affected reindeer herding in the area.48

 In the later J. Länsman case49, the Committee came to similar conclusions with regard 
to the criteria of the combined test of consultation and sustainability.50 Signi  cantly, the 

44 Ibid., para . 9.8.
45 Ibid ., para. 7.12.
46 Ibid ., paras. 9.5.-9.8. 
47 Ibid., paras 9.5. and 9.6. Human Rights Committee, General Comment No. 23(50), supra note 30, paras 
7 and 9.6. The test of effective participation is also reflected in para.  7 of the Committee ’s General 
Comment No. 23(50).
48 I. Länsman et al. v. Finland, supra note 42, para. 9.6. For the analysis of the two-part test, see Scheinin, 
‘The Right to Enjoy a Distinct Culture’,  supra note 39, at 168. In the I. Länsman case, the Committee 
emphasized that Article 27 does not protect only traditional means of livelihood of minorities, and the 
fact that the Saami have ‘adapted their methods of reindeer herding over the years and practice it with 
the help of modern technology does not prevent them from invoking article 27 of the Covenant ’ (see 
para. 9.3. of I. Länsman, supra note 42). 
49 J. Länsman et al. v. Finland, Communication No. 671/1995, UN Doc. CCPR/C/58/D/671/1995 (available 
at: <www.unhchr.ch/tbs/doc.nsf/(Symbol)/67b455218cbd622d80256714005cfdad?Opendocument> 
(visited 21 January 2007)).
50 Ibid., paras 7.8, 7.9, 8.3, 9.3 and 10.5. For the ‘test’ see supra notes 48. In any case, no violation was 
found in J. Länsman. A similar case concerning environmental issues and the right to culture of the Saami 
people of Finland is A. Äärelä and J. Näkkäläjär vi v. Finland (Communication No. 779/1997, UN.Doc.
CCPR/C/73/D/779/1997), where the Committee found that the requirements of consultation and 
sustainability had been met,  thus finding no violation (para.  7.5 and 7.6).  In this case, however,  the 
Committee found a violation of Article 14(1) on the right to be equal before the court, in conjunction with 
Article 2 on the right to effective remedies, due to the failure of the Finnish Court of Appeal to allow the 
authors the opportunity to challenge one of the submissions of the state during the proceedings therein 
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Committee also expressed concern about continued logging, together with other measures 
of economic development, which could ultimately lead to a violation of Article 27.51 
This statement is important as it makes it clear that even though in this particular case 
the circumstances did not as yet amount to a violation of Article 27, the situation might 
be different if the environmental interference became more serious in nature.52

 In the case Apirana Mahuika et al. v. New Zealand,53 the Human Rights Committee 
considered the status of the traditional  shing activities of the Maori people of New 
Zealand. The Committee recalled its General Comment on Article 27, according to 
which, especially in the case of indigenous peoples, the enjoyment of the right to one’s 
own culture may require positive legal measures of protection by a State Party.  The 
Committee continued by referring to the I. Länsman case, noting that the acceptability 
of measures that affect or interfere with the culturally signi  cant economic activities of 
a minority depends on whether the members of the minority in question have had the 
opportunity to participate in the decision-making process related to these measures and 
whether they will continue to bene  t from their traditional economy.54 In this particular 
case, the Committee concluded that the consultation procedures had been adequate.55

 Based on the jurisprudence and the General Comments of the UN Human Rights 
Committee, it can be concluded that the right to culture under Article 27 entails positive 
obligations for states in two important ways. First, states are under an obligation to 
make sure that their actions do not harm the sustainability of the traditional livelihoods 
of indigenous peoples. With regard to environmental issues, this is a very relevant 

(para. 7.4) and because Finnish law requires the loser in court proceedings to pay the costs of the winner 
without allowing the judge any discretion to lower the amount of costs awarded (para. 7.2). In J. and E. 
Länsman et a l. v. Finland (Communication No. 1023/2001. U.N.Doc. CCPR/C/83/D/1023/2001 (2005)) 
no violation was found either. (The document is available at: <www.unhchr.ch/tbs/doc.nsf/(Symbol)/
fa24fc7cd513751bc1256fe900525608?Opendocument> (visited 21 January 2007)).
51 J. Länsman, supra  note 49, paras 10.5-10.7.
52 In this case, at least partly, the finding of non-violation was based on assessing the logging project on a 
quantitative scale, an argument on which the State Party had relied. This does not, however, do full justice 
to the case of the authors, who had emphasized the strategic (qualitative) importance of the specific 
forest lands in question (paras 10.6, 4.5 (State Party) and 2.4 (the authors). See also Scheinin, ‘The Right 
to Enjoy a Distinct Culture’, supra note 39, at 170.
53 Apirana Mahuika et al. v. New Zealand, Communication No. 547/1993, UN Doc. CCPR/C/70/D/547/1993 
(2000) (available at: <www1.umn.edu/humanrts/undocs/547-1993.html> (visited 21 January 2007)).
54 Ibid ., para. 9.5.
55 Interestingly, the case dealt with the challenge of balancing indigenous rights to natural resources with 
the state’s efforts to conserve natural resources. The reasoning of the Committee demonstrates that 
indigenous peoples ’ participation in environmental decision-making involves not only proposed projects 
that might have harmful environmental impacts but a lso nature conservation plans. See Tuula Kolari, The 
Right to a Decent Environment with Specia l Reference to Indigenous Peoples (Juridica Lapponica 31, The Northern 
Institute for Environmental and Minority Law, Arctic Centre, University of Lapland, 2004) at 14. 
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obligation, imposing on states a duty to protect the culture of indigenous peoples from 
environmental interference that falls under their responsibility. Secondly, Article 27 
requires ‘effective participation’ or ‘meaningful consultation’ with indigenous peoples in 
cases relating to the enjoyment of their culture. Not only development projects on their 
lands, but also other kinds of environmental interference may threaten the traditional 
livelihoods of indigenous peoples, thus possibly amounting to violations of Article 27.
 It is not clear, however, what ‘effective participation’ or ‘meaningful consultation’ 
with indigenous peoples means under Article 27. It does not seem to signify a veto right 
of indigenous peoples in decisions that affect their right to culture. The meaningful 
consultation should however be a discussion in good faith that allows the indigenous 
community in question to have a real say in the matter. The Committee furthermore 
refers to ‘af  rmative measures’ and ‘legitimate differentiation’ when needed and based 
on reasonable and objective criteria in order to correct conditions which prevent or 
impair the enjoyment of the rights guaranteed under Article 27.56 It is beyond dispute 
that the effects of environmental interference, impacting the lands and traditional 
livelihoods of indigenous peoples, may prevent or impair the peoples’ enjoyment of their 
culture. In this light it can be argued that the participatory rights of indigenous peoples 
in decisions – local, national or international – that directly affect their right to culture 
should go beyond the scope of the public participation of other citizens. Therefore, 
importantly, Article 27 seems to offer more effective protection as far as participation 
is concerned than Article 25 of the CCPR, which deals with the participation of the 
general public.57

56 See General Comment No. 23 (50), supra note 30, para. 6.2. It should be noted that para. 6.1 concerns 
positive measures of protection against the acts of the State.  When it  is a question of environmental 
protection, it is, however, sometimes more the omission of the state in relation to environmental protection. 
The General Comment, however, mentions the acts of other persons within the State Party. If we take 
the problem of climate change as an example, the cause of global warming is the increased level of 
greenhouse gases, which happens because of many factors: it is partly caused by legal persons such as 
industrial or transportation companies, multinational corporations, and private persons.
57 Marshall v. Canada (Communication No. 205/1986, CCPR/C/39/D/205/1986 (1991)) illustrates the 
limitations of Article 25 of the CCPR. In the case brought to the UN Human Rights Committee, the Mikmaq 
Tribal Society alleged, among other things, a violation of Article 25 on political participation because they 
were excluded from Canada’s constitutional reform process. The UN Human Rights Committee defined 
the issue to be resolved as ‘whether the right under Article 25(a) is available only to individual citizens, or to 
groups or representatives of groups also.’ In finding that Canada had not violated Art. 25(a), the Committee 
stated that ‘article 25(a) of the Covenant cannot be understood as meaning that any directly affected group, 
large or small,  has the unconditional right to choose the modalities of participation in the conduct of 
public affairs. That, in fact, would be an extrapolation of the right to direct participation by the citizens 
far beyond the scope of art. 25(a)’ (see para 5.5). In relation to the Mikmaqs’ claim concerning Canada’s 
constitutional reform, it should be noted that national indigenous organizations representing indigenous 
peoples in general were asked to participate in the reform process. However, individual indigenous peoples 
were not accorded representation beyond their ability to participate through national organizations. The 
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 It can be justi  ably argued that in cases where the right to culture of indigenous 
peoples is threatened due to the negative effects of environmental change on their 
lands and traditional livelihoods, the only way for states to protect indigenous 
culture from environmental interference is to protect the environment. Thus it can 
be concluded that in some cases Article 27 of the CCPR implicitly requires states to 
directly engage in relevant environmental protection. Based on the considerations of 
the UN Human Rights Committee, this protection should involve indigenous peoples, 
who must be able to participate effectively in decisions which affect them.
 It should be noted that even though the Committee has used Article 27 as the 
main norm concerning indigenous peoples, in the above-mentioned Apirana Mahuika 
case the Committee made important statements concerning the possible application of 
Article 1, which guarantees the right of peoples to self-determination. The Committee 
stated that the provisions of Article 1 may be relevant in the interpretation of other 
rights protected by the Covenant, in particular that set out in Article 27.58

 From the point of view of the environmental rights of indigenous peoples, the 
fact that Article 27 may be interpreted in the light of the right to self-determination is 
signi  cant for at least two reasons: protection of natural resources for the maintenance 
of the sustainability of a traditional, nature-based lifestyle and the right to effective 
decision-making concerning their lands and natural resources for the same reason. 
This view is supported by an interesting development which began in 1999, at 
which point the UN Human Rights Committee started to apply Article 1 (on self-
determination) to indigenous peoples.59

 It can be argued that the application of Article 1 to indigenous peoples strengthens 
the environmental elements comprising, inter alia, the right to independently govern 

Mikmaq argued that this policy was racist in that it failed to recognize the distinct identities, histories and 
needs of indigenous peoples as individual peoples, but rather classified all indigenous peoples as one and the 
same along racial lines. (Available at: <www.unhchr.ch/tbs/doc.nsf/385c2add1632f4a8c12565a9004dc311/
6dc358635454e5fac12569de00492e1b?OpenDocument&Highlight=0,CCPR%2FC%2F43%2FD%2F20
5%2F1986> (visited 27 May 2008.))
58 Apirana Mahuika , supra note 53, para. 9.2.
59 Article 40 of the CCPR requires States Parties to submit reports on measures taken to give effect to 
the rights defined therein. An initial report is to be submitted one year after the state ratifies the CCPR, 
and further reports are required periodically (normally every five years). State reports and the Concluding 
Observations of the UN Human Rights Committee can be found at: <www.unhchr.ch/html/menu2/6/
hrc/hrcs.htm> (visited 5 March 2007). See Concluding Observations of the Human Rights Committee 
on Canada UN Doc. CCPR/C/79/Add.105 (1999). Explicit references to either Article 1 or to the notion 
of self-determination have also been made in the Committee’s Concluding Observations on  Mexico, UN 
Doc. CCPR/C/79/Add.109 (1999); Norway, UN Doc. CCPR/C/79/Add.112 (1999); Austra lia, UN 
Doc. CCPR/CO/69/Aus (2000); Denmark, UN Doc. CCPR/CO/70/DNK (2000); Sweden, UN Doc. 
CCPR/CO/74/SWE (2002); Finland, UN Doc. CCPR/CO/82/FIN (2004); Canada , UN Doc. CCPR/
C/CAN/CO/5 (2005); and the United States, UN Doc. CCPR/C/USA/CO/3 (2006).
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matters relating to their environment, including the control of traditional lands and 
territories, the use of natural resources, and participation in environmental decision-
making.60

 Despite the fact that there does not seem to be a common understanding of the 
legality of the views of the UN Human Rights Committee in relation to the right to 
self-determination of indigenous peoples, some kind of authoritative position must 
be given to the body of the treaty, which has been rati  ed by the majority of states 
and was established speci  cally for the purpose of monitoring the ful  lment of the 
obligations of the State Parties, and has the task of interpreting the given articles when 
applying them to individual cases.  61 

The Recognition of the Cultural and Environmental 
Integrity of Indigenous Peoples in other Human Rights 
Instruments

In addition to the CCPR, the right to culture has been recognized by other widely 
rati  ed fundamental human rights conventions. One of them is the International 
Covenant on Economic, Social and Cultural Rights (CESCR),62 which recognizes 
the right of everyone ‘to take part in cultural life’ and to bene  t from the ‘moral and 
material interests of any scienti  c, literary or artistic production’ authored by him 
or her, which, according to some authors, raises the possibility of the protection 
of traditional knowledge and intellectual property rights.63 With regard to cultural 

60 Kolari, The Right to a Decent Environment, supra note 55, at 126-127.
61 According to the Committee of the International Law Association, treaty interpretations by monitoring 
bodies become authoritative only if states do not oppose them. For an analysis on these issues, see the 
study of the International Human Rights Law and Practice – Committee of International Law Association 
(ILA),‘Final Report on the Impacts of Findings of the United Nations Human Rights Treaty Bodies’ 
(available at: <www.ila-hq.org/html/layout_committee.htm> (visited 11 December 2007)). A study of 
the right of indigenous peoples to self-determination is beyond the scope of this article. It should be 
mentioned, however, that the recently adopted UN Declaration on the Rights of Indigenous Peoples 
recognizes this right. See supra  note 20. Article 3 states: ‘Indigenous peoples have the right to self-
determination. By virtue of that right they freely determine their political status and freely pursue their 
economic, social and cultural development.’
62 International Covenant on Economic, Social and Cultural Rights, G.A. res. 2200A (XXI), 21 UN GAOR 
Supp. (No. 16) at 49, UN Doc. A/6316 (1966), adopted 16 December 1966, entered into force 3 January 
1976, 993 United Nations Treaty Series 3. Status of ratification: 157 (1 March 2008).
63 Article 15(1). The Committee on Economic, Social and Cultural Rights held ‘A Day of Discussion’ on 
27 November 2000, during which members stated that traditional knowledge and intellectual and cultural 
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protection, the CESCR provides that states must take steps to achieve the full 
realization of the right to culture.64

 In the state reporting system established by the Covenant and overseen by the 
Committee on Economic, Social and Cultural Rights, particular attention has been paid 
on many occasions to the cultural and environmental integrity of indigenous peoples.65 
For example, the Committee has urged Finland66, with regard to land rights, ‘to  nalize 
its review of the legislation concerning the Sami population with a view to ratifying 
ILO Convention No. 169.’ Furthermore, the Committee recommended that Finland 
settle the question of Sami land title as a matter of high priority.67

heritage, both as individual and collective rights, could be addressed in relation to Article 15(1)(c). See the 
Committee on Economic, Social and Cultura l Rights, Report on the 22nd, 23rd and 24th Sessions, UN 
Doc. E/C.12/2000/21, 27 November 2000, paras 578-635. See also Fergus MacKay, ‘Cultural Rights’, 
in Margot E. Salomon (ed.), Economic, Social and Cultural Rights: A Guide for Minorities and Indigenous Peoples 
(Minority Rights Group International,  2005) 83-93 at 83. Very similar to the CESCR in language, the 
Universa l Declaration of Human Rights (G.A. res. 217 A (III), UN Doc. A/810 at 71 (1948), adopted 
10 December 1948), recognizes that everyone has ‘the right freely to participate in the cultural life of the 
community, to enjoy the arts and to share in scientific advancement and its benefits’, and ‘the right to the 
protection of the moral and material interests resulting from any scientific, literary or artistic production 
of which he is the author’ (Art. 27 (1) and (2)).
64 Article 15(2).
65 In terms of the effective protection of the environmental rights of indigenous peoples, the CESCR ’s 
lack of a system of individual complaint is a clear weakness. Thus it should be noted that the UN has been 
discussing an optional protocol to the CESCR that would permit individuals and groups to file complaints 
concerning perceived violations of the rights guaranteed in the Covenant. See draft Optional Protocol 
to the International Covenant on Economic, Social and Cultural Rights. Note by the Secretary-General. 
UN Doc. E/CN.4/199/105, 23 August 1996, paras 24-28 (available at: <www.hri.ca/fortherecordcanada/
vol2/optionalchr02.htm> (visited 19 January 2007)). See also the report of the open-ended working group 
to consider options regarding the elaboration of an optional protocol to the International Covenant on 
Economic, Social  and Cultural Rights on its first session, UN Doc. E/CN.4/2004/44, 15 March 2004 
(available at: <www.unhchr.ch/Huridocda/Huridoca.nsf/(Symbol)/E.CN.4.2004.44.En?Opendocument> 
(visited 19 January 2007)).
66 Finland ’s fourth periodic report, E/C.12/4/Add.1, 9 December 1999 (available at: <www.unhchr.
ch/tbs/doc.nsf/(Symbol)/E.C.12.4.Add.1.En?Opendocument> (visited 18 January 2007)).
67 Concluding Observations of the Committee on Economic, Social  and Cultural Rights:  Finland, E/
C.12/1/Add. 52, 1 December 2000, para. 25 (available at: <www.unhchr.ch/tbs/doc.nsf/(Symbol)/
E.C.12.1.Add.52.En?Opendocument> (visited 18 January 2007)). The Committee on Economic, Social 
and Cultural Rights has recognized the importance of cultural rights for individual and collective 
identity, as well as the relationship between cultural rights and other rights such as land and resource 
rights, in other Concluding Observations. See, for instance, the Concluding Observations on Panama, 
UN Doc. E/C.12/1/Add.64, 24 September 2001, para. 12 (available at: <www.unhchr.ch/tbs/doc.
nsf/(Symbol)/E.C.12.1.Add.64.En?Opendocument> (visited 18 January 2007)); Colombia, UN Doc. 
E/C.12/1995/12, 28 December 1995, para. 12 (available at: <www.unhchr.ch/tbs/doc.nsf/(Symbol)/
975c32e988faf98a8025648a004ecd6f?Opendocument> (visited 18 January 2007)); and Ecuador, UN 
Doc. E/C.12/1/Add. 100, 7 June 2004, para. 58 (available at: <www.unhchr.ch/tbs/doc.nsf/(Symbol)/
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 Another country where the Committee dealt with the rights of indigenous peoples 
partly in relation to the environment is Panama.68 The Committee expressed deep 
concern about the persisting disadvantage faced in practice by members of indigenous 
communities in Panama, and in particular about the marked disparities in the levels of 
poverty, literacy and access to water, employment, health, education and other basic 
social services. The Committee was also concerned that the issue of the land rights of 
indigenous peoples has not been resolved in many cases and that their land rights are 
threatened by mining and cattle ranching activities which have been undertaken with 
the approval of the State Party and have resulted in the displacement of indigenous 
peoples from their traditional ancestral and agricultural lands.69 
 Interestingly, the Committee on Economic, Social and Cultural Rights has also 
started to address indigenous issues in the light of Article 1 (on self-determination) 
of the Covenant, which is common to the both Covenants For instance, regarding the 
Russian Federation, the Committee expressed concern about the ‘precarious situation 
of indigenous communities in the State party, affecting their right to self-determination 
under article 1 of the Covenant.’70 
 In a more general statement71 on the realization of economic, social and cultural 
rights, the Commission on Human Rights (today the Human Rights Council) emphasized 
the centrality of the right to culture for indigenous peoples, stating: ‘Without affording 
full guarantees for their cultural rights, including the right not to assimilate and the right 
to cultural autonomy, the protection offered to indigenous peoples by other rights can 
become practically meaningless.’72

E.C.12.1.Add.100.En?Opendocument> (visited 19 January 2007)).
68 Concluding Observations of the Committee on Economic, Social and Cultural Rights: Panama, supra 
note 67.
69 Ibid., para . 12.
70 Concluding Observations of the Committee on Economic, Social  and Cultural Rights:  the Russian 
Federation, UN Doc. E/C.12/1/Add.94, 12 December 2003, para. 39 (available at: <www.unhchr.ch/tbs/
doc.nsf/(Symbol)/E.C.12.1.Add.94.En?Opendocument> (visited 19 January 2007)). See also Committee 
on Economic, Social and Cultural Rights, General Comment No. 15, the Right to Water (CESCR Arts 11 
and 12) UN Doc. E/C.12/2002/11, 20 January 2003 para . 7 (available  at: < <www.unhchr.ch/tbs/doc.
nsf/0/a5458d1d1bbd713fc1256cc400389e94?Opendocument> (visited 28 May 2008)).
71 Commission on Human Rights, Sub-Commission on Prevention of Discrimination and Protection of 
Minorities, Forty-fourth session, Item 8 of the provisional agenda, ‘The Realization of Economic, Social 
and Cultural Rights’, E/CN.4/Sub. 2/1992/16, 3 July 1992, Final Report submitted by Mr. Danilo Türk, 
Special Rapporteur on human rights (available at:
<www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/E.CN.4.Sub.2.1992.16.En?Opendocument> (visited 
17 January 2007)).
72 Ibid., para . 198.
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 Besides the Covenant on Economic, Social and Cultural Rights, the right to enjoy 
one’s culture has also been guaranteed by the UN Convention on the Rights of the 
Child.73 Article 30 of the Convention states:

In  those  States  in  which  ethnic,  religious  or  linguistic  minorities  or  persons  of  
indigenous origin exist, a child belonging to such a minority or who is indigenous 
shall  not  be  denied  the  right,  in  community  with  other  members  of  his  or  her  
group, to enjoy his or her own culture, to profess and practise his or her own reli-
gion, or to use his or her own language.

 The language of the Article resembles that of Article 27 of the CCPR, though it 
adds a direct reference to indigenous peoples. The recommendations of the Committee 
on the Rights of the Child acknowledge the important connection between indigenous 
peoples and the environment by stating: ‘The enjoyment of the rights under article 
30, in particular the right to enjoy one’s culture, may consist of a way of life which is 
closely associated with a territory and the use of its resources. This may particularly 
be true of members of indigenous communities constituting a minority.’74

 A third convention, the Convention on the Elimination of Racial Discrimination 
(CERD)75, can also be applied in environmental contexts. Its Article 1(1) de  nes ‘racial 
discrimination’ as ‘any distinction, exclusion, restriction or preference based on race, 
colour, descent, or national or ethnic origin which has the purpose or effect of nullifying 
or impairing the recognition, enjoyment or exercise, on an equal footing, of human 

73 The Convention on the Rights of the Child, G.A. res. 44/25, annex, 44 UN GAOR Supp. (No. 49), at 
167, UN Doc. A/44/49 (1989), adopted 20 November 1989, entered into force 2 September 1990, 1577 
United Nations Treaty Series 3. Status of ratification: 193 (6 May 2008).
74 Committee on the Rights of the Child, 34th Session, 15 September-3 October 2003, Day of General 
Discussion on the Rights of Indigenous Children, Recommendations, para.  4 (available at:  <www.
treatycouncil.org/section_211882.htm> (visited 18 January 2007)). In the framework of state reports, 
the Committee has expressed concern for indigenous children in its concluding observations. Relevant 
in the environmental context are, for instance, the Concluding Observations on Burundi (Concluding 
Observations of the Committee on the Rights of the Child: Burundi,  UN Doc.CRC/C/15/Add.133 
(2000)): the Committee states that it is ‘deeply concerned about the poor situation of Batwa children 
and the lack of respect for almost all of their rights, including the rights to health care, to education, to 
survival and development, to a culture and to be protected from discrimination’ (para. 77). Furthermore, 
the Committee ‘urges the State party urgently to gather additional information on the Batwa people, to 
strengthen the representation of Batwa in national policy-making and to elaborate a plan of action to 
protect the rights of Batwa children, including those rights related to minority populations and indigenous 
peoples’ (para. 78).
75 International Convention on the Elimination of All Forms of Racial Discrimination, Geneva, adopted 
7 March 1966, entered into force 4 January 1969, 660 United Nations Treaty Series 195. Status of ratification: 
173 (6 May 2008).
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rights and fundamental freedoms in the political, economic, social, cultural or any 
other  eld of public life.’76 Articles 1(4) and 2(2) contemplate af  rmative action, or a 
state’s taking ‘special and concrete measure’ to redress current or historical inequities, 
particularly in the social, economic and cultural realms. Furthermore, the Convention 
guarantees the right to ‘equal participation in cultural activities’77.
 The concern for the ‘effect’ of discriminatory practices is reiterated in Article 
2(1)(c), signifying that a conscious intent to discriminate is not a prerequisite to ascribing 
responsibility. If ‘policies’, ‘laws’ or ‘regulations’ create or perpetuate discrimination, 
that fact alone, according to the Article, makes a state accountable.78

 The Committee on the Elimination of Racial Discrimination (CERD) recognized 
in a General Recommendation adopted in 1997 that the situation of indigenous peoples 
has always been a matter of close attention and concern.79 The Committee urged 
states to ensure freedom from discrimination and to provide conditions ‘allowing for 
a sustainable economic and social development compatible with [indigenous peoples’] 
cultural characteristics’.80 States were also asked to ensure the participation of indigenous 
peoples in public life and to ensure ‘that no decisions directly relating to their rights 
and interests are taken without their informed consent’.81

 Free and informed consent of indigenous peoples was also highlighted by the 
Committee on the Elimination of Racial Discrimination, which has recognized the 
land rights of indigenous peoples in clear terms. The Committee called upon States 
Parties to:

recognize and protect the rights of indigenous peoples to own, develop, control 
and use their communal lands, territories and resources and, where they have been 
deprived of their lands and territories traditionally owned or otherwise inhabited 
or  used  without  their  free  and informed consent,  to  take  steps  to  return  those  
lands and territories. Only when this is for factual reasons not possible, the right 
to restitution should be substituted by the right to just, fair and prompt compen-
sation. Such compensation should as far as possible take the form of lands and 
territories.82

76 (Emphasis added.)
77 Article 5 e (VI).
78 See Elaine Ward, Indigenous Peoples between Human Rights and Environmental Protection; Based on an Empirical 
Study of Greenland (The Danish Centre for Human Rights, Copenhagen, 1993) at 23-24.
79 Committee on the Elimination of Racial Discrimination, General Recommendation XXIII on Indigenous 
Peoples, A/52/18, Annex V (1997), 18 August 1997, para.1 (available at: <www.unhchr.ch/tbs/doc.
nsf/0/73984290dfea022b802565160056fe1c?Opendocument> (visited 19 January 2007)).
80 Ibid., para . 4(c).
81 Ibid., para . 4(d) (emphasis added).
82 Ibid., para . 5.
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 Decisions concerning the lands and traditional livelihoods of indigenous peoples 
certainly fall within the scope of this statement, as they are often directly related to 
the rights of indigenous peoples. According to these General Recommendations, for 
instance, the lands of indigenous peoples should not be used for projects that may 
have a negative impact on these lands without the informed consent of the indigenous 
community in question.
 The Convention’s supervision system includes consideration by the Committee on 
the Elimination of Racial Discrimination of communications from individuals or ‘groups’ 
claiming to be victims of violations of rights speci  ed in the Convention.83 States’ 
recognition of the competence of the Committee to consider such communications is, 
however, optional. Compared with the number of states that are parties to the CCPR’s 
Optional Protocol (which provides for an individual complaints procedure), relatively 
few states have made declarations under Article 14.84 Furthermore, the complaint 
procedure has been little utilized, and the main channel of indigenous peoples’ concerns 
is the examination of periodic reports submitted by states describing how they have 
implemented the Convention in their territory.85

 In its Concluding Observations on state reports, the Committee on the 
Elimination of all Forms of Racial Discrimination has dealt with issues relating 
to indigenous peoples and expressed concerns if merited. For instance, regarding 
Canada86, the Committee noted with concern in 2002 that the process of implementing 
the recommendations adopted in 1996 by the Royal Commission on Aboriginal 
Peoples, concerning a variety of issues such as land and self-governing rights87, had 
not yet been completed and requested the State Party to indicate in detail in its next 

83 Article 14.
84 States must make a declaration in order to recognize the competence of the Committee. A total of 
49 states have made such a declaration (available at: <www.ohchr.org/english/countries/ratification/2.
htm#reservations> (visited 16 March 2007)). A total of 118 states have accepted the Optional Protocol 
of the CCPR, thus recognizing the competence of the Committee (available at: <www.ohchr.org/english/
countries/ratification/5.htm> (visited 17 March 2007)).
85 Harriet Ketley,  ‘Exclusion by Definition: Access to International Tribunals for the Enforcement of 
the Collective Rights of Indigenous Peoples ’,8 International Journal on Minority and Group Rights (2001) 331-
368 at 340. Some authors believe that indigenous peoples are unaware of the potential use of Article 14 
for complaints concerning breaches of their collective rights (see Gudmundur Alfredsson, ‘The Rights 
of Indigenous Peoples with a Focus on the National Performance and Foreign Policies of the Nordic 
Countries’, 59 (2) Zeitschrift fürAusländisches Öffentliches Recht und Völkerrecht, Heidelber g Journal of International 
Law (1999) 529-542 at 538).
86 Concluding Observations of the Committee on the Elimination of Racial  Discrimination: Canada, 
A/57/18, 1 November 2002, paras 315-343 (available at: <www.unhchr.ch/tbs/doc.nsf/(Symbol)/A.57.18, 
paras. 315-343.En?Opendocument> (visited 17 January 2007)).
87 The Royal Commission on Aboriginal Peoples (RCAP) (available at: <www.ainc-inac.gc.ca/ch/rcap/
index_e.html> (visited 16 March 2007)).
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periodic report which recommendations of the Royal Commission it had responded 
to and in what way.88

 Another example which is relevant for the protection of the environmental 
integrity of indigenous peoples is the Committee’s observations on Sri Lanka,89 where 
the creation of a national park on the ancestral forestland of a local indigenous people, 
the Vedda, raised the Committee’s concern. The Committee refers to its General 
Recommendation XXIII, which calls upon States Parties to ‘recognize and protect the 
rights of indigenous peoples to own, develop, control and use their communal lands, 
territories and resources’.90

 A third interesting example is the Committee’s  ndings on the United States.91 
The Committee expressed concern about a practice of the State whereby treaties signed 
by the Government and Indian tribes can be abrogated unilaterally by Congress.  A 
further point of concern was the fact that land possessed or used by Indian tribes can 
be taken without compensation by a decision of the Government. The Committee was 
also concerned about plans to expand mining and nuclear waste storage on Western 
Shoshone ancestral land, placing the land up for auction for private sale, and other 
actions affecting the rights of indigenous peoples.92 The Committee recommended that 
the United States ensure effective participation by indigenous communities in decisions 
affecting them, including those concerning their land rights, as required under Article 
5(c) of the Convention.93

 The Committee furthermore asked the State Party to pay attention to the Committee’s 
general recommendation XXIII on indigenous peoples, which stresses the importance of 
securing the informed consent of indigenous communities and calls, inter alia, for recognition 
and compensation for loss. The State Party was also encouraged to use ILO Convention No. 
169 concerning Indigenous and Tribal Peoples in Independent Countries as a guideline.94

88 Ibid., para. 329. Furthermore, the Committee expressed concern about the difficulties which may be 
encountered by Aboriginal peoples before the courts in establishing Aboriginal title over land, since no 
Aboriginal group had been able so far to prove the Aboriginal title. The Committee recommended that 
Canada examines ways and means to facilitate the establishment of proof of Aboriginal title over land 
in procedures before the courts (para. 330).
89 Concluding Observations of the Committee on the Elimination of Racial Discrimination: Sri Lanka, 
A/56/18, 14 September 2001, paras 321-324 (available at: <www.unhchr.ch/tbs/doc.nsf/(Symbol)/A.56.18, 
paras 321-342. En?Opendocument> (visited 22 January 2007)).
90 Ibid., para . 335.
91 Concluding Observations of the Committee on the Elimination of Racial Discrimination: United 
States of America, A/56/18, 14 August 2001, paras 380-407 (available at: <www.unhchr.ch/tbs/doc.
nsf/(Symbol)/A.56.18,paras. 380-407.En?Opendocument> (visited 22 January 2007)).
92 Ibid., para . 400.
93 Idem.
94 Idem.
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 A fourth international/regional instrument which recognizes the right to the 
bene  ts of culture is the American Declaration of the Rights and Duties of Man95 
under the Inter-American Human Rights system.96 The Charter of the Organization of 
American States also places cultural development and respect for culture in a position 
of supreme importance.97

 When applying the rights recognized in the American Declaration in relation 
to indigenous peoples, both the Inter-American Commission on Human Rights 
and the Inter-American Court of Human Rights98 have emphasized the need to pay 
attention to and take into account the unique and special context of indigenous 
peoples’ culture and history. As stated, for instance, in the Commission’s 1997 
Report on the Situation of Human Rights in Ecuador, ‘certain indigenous peoples 
maintain special ties with their traditional lands, and a close dependence upon the 
natural resources provided therein – respect for which is essential to their physical 
and cultural survival.’ 99

 In the case law relating to indigenous peoples, however, the Inter-American 
Commission and Court have not focused on applying a speci  c right to culture, which 
only the American Declaration recognizes.100 Instead, the right to culture is implicitly 
but strongly included in other rights such as the right to property. Therefore the related 
case law will be dealt with in other sections of this article.101

95 American Declaration of the Rights and Duties of Man, supra note 9.
96 Article XIII states:  ‘Every person has the right to take part in the cultural life of the community,  to 
enjoy the arts, and to participate in the benefits that result from intellectual progress, especially scientific 
discoveries. He likewise has the right to the protection of his moral and materia l interests as regards his 
inventions of any literary, scientific or artistic works of which he is the author.’ 
97 Charter of the Organization of American States, Arts 2(f), 3(m), 30 and 48, Bogotá, Colombia, adopted 
30 April 1948, entered into force 13 December 1951, 119 United Nations Treaty Series 3.
98 The Inter-American Court of Human Rights was established in 1979 with the purpose of enforcing 
and interpreting the provisions of the American Convention on Human Rights, supra note 8. Its two main 
functions are thus adjudicatory and advisory. Under the former, it hears and rules on the speci  c cases of 
human rights violations referred to it. Under the latter, it issues opinions on matters of legal interpretation 
brought to its attention by other OAS bodies or member states.
99 Report on the Human Rights Situation in Ecuador, OEA/Ser.L/VII.96, Chapter IX (available at: <www.
cidh.oas.org/countryrep/ecuador-eng/chaper-9.htm> (visited 22 January 2007)).
100 Article XIII.
101 Concerning regional human rights systems, the African Charter on Human and Peoples’ Rights states: 
‘All peoples shall have the right to their economic, social and cultural development with due regard to their 
freedom and identity and in the equal enjoyment of the common heritage of mankind’ (Art. 22(1)). The 
African Commission on Human and Peoples ’ Rights recently concluded a study of indigenous peoples 
in Africa which placed much emphasis on cultural rights. Report of the African Commission’s Working 
Group of Experts on Indigenous Populations/Communities, adopted by resolution at the 35 th Ordinary 
Session in 2004.
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 Finally, it should be mentioned that in the European human rights system, the 
right to culture of national minorities and indigenous peoples within that framework is 
recognized in the Framework Convention for the Protection of National Minorities.102 
In this Convention the right to culture comprises such essential elements of identity 
as religion, language, traditions and cultural heritage.103 The European Convention for 
Human Rights and Fundamental Freedoms104 does not directly recognize the right to 
culture as such, but the right of indigenous peoples to practise their traditional way of 
life as a part of their culture can be protected through other rights guaranteed in the 
European Convention such as the right to respect for private and family life, as will 
be shown later in this article.
 The purpose of this and the previous sections was to show that the right to cultural 
integrity of indigenous peoples is a widely recognized right in international law and 
that this right comprises the protection of their environmental integrity. As shown in 
this section, the right to culture has been seen in the instruments studied, or by the 
monitoring bodies which interpret and apply them, as containing not just substantive 
protection but also including the right of indigenous peoples to participate in decisions 
that affect their rights and lives. References to ‘effective participation’ seem to be the 
most common, but even expressions such as ‘informed consent’ and ‘the right to self-
determination’ have been used in relation to the cultural protection of indigenous 
peoples. Even though the instruments that were analyzed here do not directly state that 
indigenous peoples have the right to be protected from environmental interference, 
the monitoring bodies directly recognize the special relationship of indigenous peoples 
to their lands and the environment, which is to be safeguarded from any interference 
for which a state can be held responsible.

102 Framework Convention for the Protection of National Minorities, Strasbourg, opened for signature 1 
February 1995, entered into force 1 February 1998, 34 International Legal Materials (1995) 351.
103 Article 5.
104 European Convention for Human Rights and Fundamental Freedoms, Rome, 4 November 1950, 
entered into force 3 September 1953, 213 United Nations Treaty Series 222, amended by Protocols Nos. 3, 
5, 8, and 11, which entered into force on 21 September 1970, 20 December 1971, 1 January 1990, and 1 
November 1998 respectively.
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Other Human Rights Applicable to Indigenous Peoples 
and the Environment

The Right to Life
The right to life is often considered one of the most fundamental human rights. 
International human rights treaties and customary law recognized by states support 
the obligation of states not to undertake acts that harm or threaten human life. The 
right to life has been guaranteed by almost all the major human rights instruments. For 
example, Article 3 of the Universal Declaration of Human Rights states, ‘Everyone 
has the right to life, liberty and security of person.’ In a similar vein, Article 6 of the 
CCPR states that ‘every human being has the inherent right to life.’ Additionally, this 
right has been recognized in the United Nations Convention on the Rights of the 
Child 105, the European Convention on Human Rights and Fundamental Freedoms106, 
the African Charter on Human and Peoples’ Rights107, the American Convention on 
Human Rights108, and the American Declaration of the Rights and Duties of Man.109

Many treaties, including the CCPR, attempt to clarify the content of the right to life 
by prohibiting only the ‘arbitrary deprivation’ or ‘intentional deprivation’ of life. In 
relation to this right, however, states’ obligations extend beyond the requirement of 
arbitrary or intentional deprivation of life. There seems to be a general understanding 
that the human right to life itself requires a precautionary approach by governments, 
which means that government of  cials must prevent harm or threats to human life, 
where they can be foreseen.110

105 Article 6.
106 Article 2.
107 Article 4.
108 Article 4.
109 Article 1.
110 For instance the Inter-American Court of Human Rights has interpreted the obligation as requiring 
states to exercise their power in a manner that legally ensures the full enjoyment of human rights, including 
preventing, investigating and punishing any violation of the rights provided by the American Convention 
on Human Rights (see, e.g., Valesquez Rodriguez Case, Inter-Am. Ct. H.R. 1988, App. VI, at 70-71 (OAS/Ser.
L/V/III.19, doc. 13, 31 August 1988)). In its Report on the Situation of Human Rights in Ecuador, the 
Inter-American Commission on Human Rights stated that ‘the right to have one’s life respected is not 
[...]  limited to protection against arbitrary killing’ (Report on the Human Rights Situation in Ecuador, 
OEA/Ser.L/V/II.96. Ch. 8; available at: <cidh.org/countryrep/ecuador-eng/index%20-%20ecuador.
htm> (visited 23 October 2007)). Furthermore, in its Third Report on the Situation of Human Rights 
in the Republic of Guatemala (OEA/Ser.1/V/II. 67, doc. 9), when  nding Guatemala responsible for 
acts and omissions detrimental to indigenous peoples’ ‘ethnic identity and against development of their 
traditions, their language, their economies and their culture’ (para. 114), it characterized these as ‘human 
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 In its General Comment No. 6, the UN Human Rights Committee has also stated 
that the right to life ‘has been too often narrowly interpreted. The expression “inherent 
right to life” cannot properly be understood in a restrictive manner, and the protection 
of this right requires that states adopt positive measures.’111

 With regard to the environmental dimension of the right to life, the UN Human 
Rights Committee has indicated that state obligations to protect the right to life can include 
positive measures designed to reduce infant mortality and protect against malnutrition 
and epidemics.112 In E.H.P. v. Canada113, a case concerning the storage of radioactive 
waste near the home of the claimants, the Committee said the case raised ‘serious issues 
with regard to the obligation of States parties to protect human life’.114

 The Inter-American Commission on Human Rights has also recognized the 
environmental dimension of the right to life by laying down that:

The realization of the right to life, and to physical security and integrity is neces-
sarily related to and in some ways dependent upon one’s physical environment. 
Accordingly, where environmental contamination and degradation pose a persis-
tent threat to human life and health, the foregoing rights are implicated.115

 Furthermore, when discussing the connection between the physical environment 
and the right to life, the Inter-American Commission concluded that environmental 
degradation can ‘give rise to an obligation on the part of a state to take reasonable 
measures to prevent the risk to life associated with environmental degradation.’116 The 
Commission noted that human rights law ‘is premised on the principle that rights inhere 
in the individual simply by virtue of being human’, and that environmental degradation, 
‘which may cause serious physical illness, impairment and suffering on the part of the 
local populace, [is] inconsistent with the right to be respected as a human being.’117

 

rights also essential to the right to life of peoples ’ (ibid.).
111 Human Rights Committee, General Comment No. 6 , The Right to li fe (Art.6), UN Doc./
A/37/40 (1982), 30 Apri l 1982, Item 5 (available at: <www.unhchr.ch/tbs/doc.nsf/(Symbol)/
84ab9690ccd81fc7c12563ed0046fae3?Opendocument> (visited 16 March 2007)).
112 Ibid., para. 5.
113 E.H.P. v. Canada, Communication No. 67/1980, U.N. Doc. CCPR/C/OP/1 (1984) at 20, para. 8 
(available at: <www1.umn.edu/humanrts/undocs/html/67-1980.htm> (visited 15 March 2007)). In 
E.H.P. v. Canada, a group of Canadian citizens alleged that the storage of radioactive waste near their 
homes threatened the right to life of present and future generations.
114 Ibid., para . 8.
115 Report on the Human Rights Situation in Ecuador, supra note 99.
116 Idem.
117 Idem.
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 The Inter-American Commission has also dealt with the right to life in an individual 
petition brought by the Yanomami community against the Brazilian government.118 In 
the petition, the Commission explicitly recognized that environmental degradation can 
violate the right to life. In that case, the Brazilian government had constructed a highway 
through Yanomami territory and authorized the exploitation of the territory’s resources. 
These actions led to an in  ux of non-indigenous people who brought contagious diseases 
that spread to the Yanomami, resulting in disease and death.119 The Commission found 
that, among other things, the government’s failure to protect the integrity of Yanomami 
lands had violated the Yanomami’s rights to life, liberty and personal security, which are 
guaranteed by Article 1 of the American Declaration of the Rights and Duties of Man.120 
In this statement, the Commission importantly tied the interference with the lands of 
indigenous peoples to the violation of their right to life. 
 The right to the bene  ts of culture, guaranteed in Article XIII of the American 
Declaration of the Rights and Duties of Man, was not applied by the Commission. 
However, it made a clear statement recognizing the cultural integrity of the Yanomami 
people by noting that the Brazilian state had failed to protect their rights121 by failing 
to establish a park for the protection of the cultural heritage of the Yanomami and in 
proceeding to displace the Yanomami from their ancestral lands, which had negative 
consequences for their culture and traditions.122

118 Case of Yanomami Indians, Case 7615 (Brazil), Inter-Am. C.H.R., OEA/Ser.L/V/II.66 doc. 10 rev. 1 
(1985) (available at: <www.cidh.org/annualrep/84.85eng/Brazil7615.htm> (visited 15 March 2007)).
119 Ibid., under the section ‘Background’, para. 3.
120 Ibid., under the section ‘The Inter-American Commission on Human Rights, resolves’, para. 1. The 
European Court of Human Rights, in the case Öner ydildiz v. Turkey (Application No. 48939/99, Decision 
of 18 June 2002),  found that the Turkish authorities had violated Article 2 regarding the right to life 
of the European Convention for the Protection of Human Rights and Fundamental Freedoms by not 
informing people living near a landfill about the risks of methane explosions that the uncontrolled site 
formed to the people. The Court stated that a violation of the right to life can be envisaged in relation 
to environmental issues not only in cases of potentially dangerous activities such as the operation of 
nuclear installations but also in other areas liable to give rise to a serious risk to life or var ious aspects of 
the right to life (para. 64 of the Decision).
121 In the Yanomami case, supra note 118, the Commission found a violation of the right to life, liberty, 
and personal security (Article I); the right to residence and movement (Article VIII); and the right to the 
preservation of health and to well-being (Article XI) of the American Declaration of the Rights and 
Duties of Man.
122 Ibid., para. 2, under ‘Considerations’. The Commission also recognized that the protection of ancestral 
lands is an essential component of indigenous peoples’ right to culture in its Report on the Situation of 
Human Rights of a Segment of the Nicaraguan Population of Miskito Origin. Inter-Am. C.H.R., Report 
on the Situation of Human Rights of a Segment of the Nicaraguan Population of Miskito Origin 76, 
OEA/Ser.L/V/II.62, doc.10, rev. 3 (1983), at II.B.15.
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 It is beyond dispute that humanity’s ultimate survival is indelibly linked to the 
state of the Earth’s environment.123 It has also been increasingly recognized by human 
rights monitoring bodies that there are situations where environmental destruction can 
seriously affect human life. This is particularly true in the case of indigenous peoples 
because of their special relationship to the lands and natural resources. Therefore it can 
be argued that environmental protection and the prevention of serious environmental 
harm fall under the obligations of states.

The Right to Health
The right to health can be seen as relevant for the protection of the environmental 
integrity of indigenous peoples, particularly because of their intimate connection 
with the natural environment. The right to health,124 similarly to the right to life,  is 
guaranteed by many international human rights instruments, including the Universal 
Declaration of Human Rights125, the International Convention on Economic, Social 
and Cultural Rights (CESCR)126, the United Nations Convention on the Rights of the 
Child127, the European Social Charter128, the African Charter on Human and Peoples’ 
Rights129, and the American Declaration of the Rights and Duties of Man.130 The 
Additional Protocol to the American Convention on Human Rights in the Area of 
Economic, Social and Cultural Rights (‘Protocol of San Salvador’) also guarantees the 
right to health by formulating this right as ensuring ‘the enjoyment of the highest level 
of physical, mental and social well-being.’131

123 See generally Prudence Taylor, An Ecological Approach to Internat ional Law, Responding to Challenges of 
Climate Change (Routledge, London, New York, 1998).
124 The World Health Organization, which addresses health concerns in a variety of cultural and socia l 
contexts, de  nes health as ‘a state of complete physical, mental and social well-being, and not merely the 
absence of disease or in  rmity’ (Constitution of the World Health Organization, opened for signature 22 
July 1946, Preamble, Of  cia l Records of the World Health Organization, Vol. 2, at 100). The de  nition 
and application of the universal right to health, then, must account for the complex interplay of physical, 
mental and social experiences and circumstances, and the varying cultural and social norms used to evaluate 
them. Michael F. Willis, ‘Economic Development, Environmental Protection, and the Right to Health ’, 
9 Georgetown International Environmental Law Review  (1996) 195-220 at 197.
125 Article 25(1).
126 Article 12.
127 Article 24.
128 European Social Charter, Turin, adopted 18 October 1961, revised May 1996, entered into force 1 July 
1999, 529 United Nations Treaty Series 89, Article 11.
129 Article 16.
130 Article XI
131 Article 10.
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 The only United Nations’ human rights treaty which in its text directly refers to 
environmental issues in relation to the right to health is the United Nations Convention 
on the Rights of the Child, which proclaims in Article 24:

1. States Parties recognize the right of the child to the enjoyment of the highest 
attainable standard of health and to facilities for the treatment of illness and reha-
bilitation of health. […]

2. States Parties shall pursue full implementation of this right and, in particular, 
shall take appropriate measures […]

c)  to  combat  disease  and malnutrition  […]  through inter alia the application of 
readily available technology and through the provision of adequate nutritious foods 
and clean drinking water, taking into consideration the dangers and risks of environmental 
pollution; […]

e)  to  ensure  that  all  segments  of  society,  in  particular  parents  and children,  are  
informed, have access to education and are supported in the use of, basic knowl-
edge of child health and nutrition, […] hygiene and environmental sanitation and the 
prevention of accidents.132

 In the context of the state reporting procedure, the UN Committee on the Rights 
of the Child has issued observations calling for better compliance with Article 24(2)(c) 
in some of its Concluding Observations. For instance, it recommended that Jordan ‘take 
all appropriate measures, including through international cooperation, to prevent and 
combat the damaging effects of environmental pollution and contamination of water 
supplies on children and to strengthen procedures for inspection.’133 The Committee 
also expressed concern regarding South Africa and ‘the increase in environmental 
degradation, especially as regards air pollution’.  It  recommended that South Africa 
 ght environmental degradation, and particularly air pollution, by facilitating ‘the 

implementation of sustainable development programmes to prevent environmental 
degradation, especially as regards air pollution.’134

132 Article 24 (emphases added). For a deeper analysis of the right to health of the child in the environmental 
context, see Malgosia Fitzmaurice, ‘The Right of the Child to a Clean Environment’, 23 Southern Illinois 
University Law Journal (1999) 611-656.
133 UN Committee on the Rights of the Child, Concluding Observations on Jordan, U.N.Doc.CRC/C/15/
Add.125 (2000), 2 June 2000 at para. 50 (available at: <www1.umn.edu/humanrts/crc/jordan2000.html> 
(visited 15 March 2007)). See U.N. Committee on the Rights of the Child, Concluding Observations on 
South Africa, U.N. Doc. CRC/C/15/Add. 122 (2000), 22 February 2000, at para. 30 (available at: <www1.
umn.edu/humanrts/crc/southafrica2000.html> (visited 15 March 2007)).
134 UN Committee on the Rights of the Child, Concluding Observations on South Africa, ibid, at para. 30.
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 The close relationship between environmental integrity and health has been 
recognized by various studies concerning international human rights. UN Special 
Rapporteur on human rights, Fatma Zohra Ksentini of the UN Sub-Commission 
on Prevention of Discrimination and Protection of Minorities135 identi  ed the right 
to health as a fundamental right and analyzed the effects of the environment on that 
right.136 After studying various international human rights documents and national 
constitutions, she concluded that, under customary international law, ‘everyone has 
a right to the highest attainable standard of health.’137 Furthermore, she came to the 
conclusion that ‘in the environmental context, the right to health essentially implies 
feasible protection from natural hazards and freedom from pollution.’138 The so-called 
Ksentini Report also made references to the cultural and environmental integrity of 
indigenous peoples. Her  nal report emphasized that indigenous peoples must genuinely 
participate in all decision-making regarding their lands and resources.139

 The UN Committee on Economic, Social and Cultural Rights has clari  ed that the 
right to ‘the highest attainable standard of physical and mental health’ in Article 12(1) 
of the International Covenant on Economic, Social and Cultural Rights is not con  ned 
to the right to health care. The Committee explained how the drafting history and the 
wording of Article 12(2) acknowledge that the right to health includes a wide range of 
socio-economic factors promoting conditions for healthy lives of people, extending to 
‘the underlying determinants of health, such as food and nutrition, housing, access to 

135 The body has changed its name and is now the Sub-Commission on Promotion and Protection of 
Human Rights.
136 Fatma Zorah Ksentini, ‘Review of Further Developments in the Fields With Which The Sub-Commission 
Has Been Concerned: Human Rights and the Environment’, U.N. Doc. E/CN.4/Sub.2/1994/9, 6 July 
1994, paras 176-187.
137 Ibid., para . 176.
138 Idem. Other rapporteurs of the UN have also found connections between environmental degradation 
and the right to health. The United Nations’ Special Rapporteur on the right to health, Paul Hunt, noted 
that the right to health gives rise to an obligation on the part of a State to ensure that environmental 
degradation does not endanger human health (see Paul Hunt, ‘Right of Everyone to the Highest Standard 
of Physical and Mental Health: Addendum, Mission to Peru ’, UN Doc. E/CN.4/2005/51/Add.3 (2005),  
4 February 2005, para.  54).  A reference to human rights generally in relation to the environment was 
also made by Special Rapporteur Rodolfo Stavenhagen of the UN Commission on Human Rights, who 
took particular account of indigenous peoples. He concluded that ‘the effects of global warming and 
environmental pollution are particularly pertinent to the life changes of Aboriginal people in Canada’s 
North, a human rights issue that requires urgent attention at the national and international levels,  as 
indicated in the recent Arctic Climate Impact Assessment’ (Economic and Social Council, Commission on 
Human Rights, Human Rights and Indigenous Issues: Report of the Special Rapporteur on the Situation 
of Human Rights and Fundamental Freedoms of Indigenous People, Rodolfo Stavenhagen, Addendum, 
Mission to Canada, U.N. Doc. E/CN.4/2005/88/Add. 4, 2 December 2004, para. 94).
139 Ksentini Report, supra note 136, para. 94.
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safe and potable water and adequate sanitation, safe and healthy working conditions, 
and a healthy environment’.140 Furthermore, the Committee goes on to say that victims of 
violations of the right to health should have access to remedies at both the national 
and international levels and should be entitled to adequate reparation.141

 Emphasizing the environmental dimension of the right to health, the UN 
Committee on Economic, Social and Cultural Rights issued a General Comment 
relating to the implementation of the right to health, in which the special circumstances 
of indigenous peoples were highlighted.142 The Committee considered that indigenous 
peoples have the right to speci  c measures to improve their access to health services and 
care, which should be culturally appropriate, taking into account traditional preventive 
care, healing practices and medicines. According to the Committee, the vital medicinal 
plants, animals and minerals necessary to the full enjoyment of health of indigenous 
peoples should also be protected.143 The Committee further noted that ‘in indigenous 
communities, the health of the individual is often linked to the health of the society as 
a whole and has a collective dimension.’144 In this respect, the Committee considered 
that ‘development-related activities that lead to the displacement of indigenous peoples 
against their will from their traditional territories and environment, denying them their 
sources of nutrition and breaking their symbiotic relationship with their lands, has a 
deleterious effect on their health.’145

 In this statement, the Committee importantly recognized that the speci  c cultural 
circumstances of indigenous peoples, particularly their traditional way of life and traditional 
foods, are closely linked to the right to health. Particularly because of the traditional foods 
of indigenous peoples, both the rights to life and health can have a speci  c applicability 
in indigenous cases.  In the Arctic area, for instance, certain Arctic indigenous groups 
are among the most exposed populations in the world as far as certain contaminants are 
concerned. Some of these contaminants are carried to the Arctic through long-range 
transport and accumulate in animals that are used as traditional foods.146

140 Committee on Economic, Social and Cultural Rights, General Comment 14 (2000), Substantive Issues 
Arising in the Implementation of the International Covenant on Economic, Social and Cultural Rights: The 
Right to Highest Attainable Standard of Health (Art. 12),UN Doc. E/C.12/2000/4 (2000), 11 August 2000, 
at para . 4 (emphasis added) (available at: <www.cetim.ch/en/documents/codesc-2000-4-eng.pdf>).
141 Ibid., para . 59.
142 Idem.
143 Ibid., para. 27, according to which, ‘states should provide resources for indigenous peoples to design, 
deliver and control such services so that they may enjoy the highest attainable standard of physical and 
mental health.’
144 Idem.
145 Idem.
146 AMAP (Arctic Monitoring and Assessment Programme), Arctic Pollution Issues: A Stat e of the Arctic 
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 The Committee has also recognized the particular vulnerability of indigenous 
peoples in its General Comment No. 12 in relation to the right to adequate food.147 The 
Committee has furthermore emphasized that the food should be culturally acceptable148, 
which means that the food should correspond to the cultural traditions of indigenous 
peoples. According to the UN Special Rapporteur on the Right to Food, Jean Ziegler, 
this has special implications for indigenous peoples, for whom culturally appropriate 
foods derive from subsistence-based activities such as hunting, gathering or  shing, 
which are essential for maintaining their livelihoods.149

 Other kinds of environmental interference, such as the consequences of global 
climate change, can also decrease the access of indigenous peoples to their traditional 
food. With regard to the right to health, the Inuit petition against the United States 
describes how the populations, accessibility and quality of  sh and game upon which 
the Inuit rely for nutrition have diminished due to disappearing sea-ice and changing 
environmental conditions. In addition to issues of traditional nutrition, the petition 
clari  es how the Inuit’s health is also adversely affected by changes in insect and pest 
populations and the movement of new diseases northward. Furthermore, the quality 
and quantity of natural resources of drinking water have decreased, which has adversely 
affected Inuit health. The petition highlights that it is not only physical health that is 
at stake, but also the Inuit’s mental health that has been damaged by the destruction 
of cultural activities and transformation of the once familiar landscape.150

 As pointed out above, it is not only physical health that is threatened by the negative 
effects of environmental change on the traditional livelihoods of indigenous peoples, 
since the traditional way of living is an important part of the identity of many indigenous 
people. According to the ACIA report, the loss of important cultural activities such 
as subsistence harvesting causes psychological stress, anxiety, and uncertainty.151

 The Inter-American Commission on Human Rights has also recognized the close 
relationship between environmental degradation and the right to health, especially in 

Environment Report , AMAP, Oslo (1997), at vii.
147 Committee on Economic, Social and Cultural Rights, General Comment No. 12 (1999), Substantive 
Issues Arising in the Implementation of the International Covenant on Economic, Social and Cultural 
Rights: The Rights to Adequate Food (Art.11), E/C/12/1995/5, 12 May 1999, para. 13 (available at: 
<www.unhchr.ch/tbs/doc.nsf/0/3d02758c707031d58025677f003b73b9?OpenDocument> (visited 14 
May 2008)).
148 Ibid., para. 11.
149 UN General Assembly, The Right to Food, A/60/350, para. 29 (available at: <daccessdds.un.org/doc/
UNDOC/GEN/N05/486/96/PDF/N0548696.pdf ?OpenElement> (visited 14 May 2008)).
150 Inuit petition, supra note 9, paras 87-88.
151 Arctic Climate Impact Assessment, Impacts of Warming Climate: Final Overview Report (Cambridge University 
Press, 2004) at 111 (available at: <www.amap/no/acia/> (visited 16 April 2007)).
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the context of indigenous peoples. In the Yanomami case, besides the right to life, the 
Commission recognized that harm to people resulting from environmental degradation 
violated their right to health in Article XI of the American Declaration.152 Additionally, 
in the Belize Maya case, the Commission noted that indigenous people’s right to health 
and well-being was so dependent on the integrity and condition of indigenous land 
that ‘broad violations’ of indigenous property rights necessarily impacted the health 
and well-being of the Maya.153

The Right to Residence and Movement and Inviolability of 
Privacy or the Home
As previously discussed, environmental degradation can lead to situations where 
the integrity of the lands and traditional way of life of indigenous peoples becomes 
threatened. The right of indigenous peoples to peacefully live in their homelands and 
practise their way of life is protected in human rights law – in addition to other rights 
discussed in this article – through the rights to residence and movement and inviolability 
of privacy or the home. These rights are established in most of the major human rights 
instruments, including the Universal Declaration of Human Rights154, the CCPR155, the 
American Convention on Human Rights156, the American Declaration of the Rights 
and Duties of Man157, the European Convention on Human Rights and Fundamental 
Freedoms158, and the African Charter on Human and Peoples’ Rights159.
 One interesting case concerning indigenous peoples and the use of their 
environment brought to the UN Human Rights Committee is Hopu and Bessert v. France.160 
The authors of the communication, who were indigenous Polynesians, claimed to be 
the lawful owners of a tract of land in Nuuroa, Tahiti, where the French Polynesian 
authorities had started the construction of a hotel.  The hotel was being built  on a 

152 Yanomami case, under the section ‘The Inter-American Commission on Human Rights, resolves ’, supra 
note 118, para. 1. 
153 Belize Maya case, supra note 16, paras 154-156. 
154 Articles 12 and 13(1).
155 Articles 12 and 17.
156 Articles 11 and 22.
157 Articles VIII and IX.
158 Articles 2(1) and 8 of Protocol 1.
159 Articles 4 and 12(1).
160 Hopu and Bessert v. France, Communication No 549/1993, UN Doc. CCPR/C/60/D/549/1993/
Rev.1/(1997) (available at: <www1.umn.edu/humanrts/undocs/549-1993.html> (visited 16 March 
2007)).
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traditional burial ground of the indigenous inhabitants of Tahiti and at a  shing lagoon 
still used by many families for their subsistence practices.
 Quite exceptionally, the Committee did not deal with the issue under Article 
27, but used Articles 17 and 23 as the basis for its judgement. A problem with the 
application of Article 27 was the declaration by France according to which Article 27 
is not applicable to France. Precluded from proceeding with Article 27, the Committee 
turned to the notions of ‘privacy’ and ‘family’ used in Articles 17 and 23 and concluded 
that the construction of the hotel on the traditional burial grounds constituted an 
interference with the authors’ right to family and privacy.
 The reasoning of the Committee, however, reveals that it is indeed the right to 
culture that is at issue in this case, despite the fact that Article 27 cannot be applied. 
The Committee stated:

It transpires from the authors’ claims that they consider the relationship to their 
ancestors to be an essential element of their identity and to play an important role 
in their family life. […] [The ] burial grounds in question play an important role in 
the authors’ history, culture and life.161

 The  ndings of the Committee were indeed contested by four members of the 
Committee who stated:

The reference by the Committee to the authors’ history, culture and life, is reveal-
ing. For it shows that the values that are being protected are not the family, or pri-
vacy, but cultural values. We share the concern of the Committee for these values. 
These values, however, are protected under article 27 of the Covenant and not the 
provisions relied on by the Committee. We regret that the Committee is prevented 
from applying article 27 in the instant case.162

 This case interestingly shows the commitment of the UN Human Rights Committee 
to protect the cultural integrity of indigenous peoples. This cultural protection seems to 
open the way for broadening the scope of application of other human rights provisions 
in matters related to the protection of the environmental integrity and important 
cultural values of indigenous peoples.
 Another case concerning indigenous peoples and environmental use is the 
Yanomami case referred to earlier163. In that case, the Inter-American Commission on 
Human Rights found a violation of the right to residence and movement, since some 

161 Ibid., para . 10.3.
162 Ibid. see dissenting opinion by Thomas Buergenthal, David Kretzmer, Nisuke Ando and Lord Colville, 
para. 5.
163 Yanomami case, supra note 118.
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Yanomami people had to leave their traditional lands because of a series of adverse 
changes caused by the government’s development projects.164

 There is also a case brought by members of a Saami people before the former 
European Commission on Human Rights that involves interference with ‘private and 
family life’, G. and E. v. Norway .165 In this case, two members of the Saami people alleged 
a violation of Article 8 of the European Convention due to a proposed hydroelectric 
project that would  ood part of their traditional grazing grounds. The Commission 
recognized that traditional practices could constitute ‘private and family life’ within 
the meaning of Article 8. It questioned, however, whether the amount of land to be 
destroyed was large enough to be regarded as ‘interference’,  nding that, in any case, 
the project was justi  ed as necessary for the economic well-being of the country. The 
application was therefore inadmissible.166

 There are many ways in which environmental degradation can lead to the violation 
of the rights to residence, movement and home. The Inuit petition is again enlightening 
regarding the consequences of global warming for the rights to residence, movement 
and inviolability of privacy and the home. The petition proclaims that the United 
States’ acts and omissions contributing to global warming violate the Inuits’ right to 
residence and movement because climate change threatens their ability to maintain 
residence in their communities. Additionally, according to the petition, the Inuits’ right 
to inviolability of the home is violated due to the adverse effects of climate change 
on private and family life. Speci  cally, climate change harms the physical integrity and 
habitability of individual homes and entire villages. The petition explains how coastal 
erosion caused by increasingly severe storms threatens entire coastal communities. In 
addition to this, melting permafrost causes building foundations to shift, thus damaging 
Inuit homes and community structures.  The petition claims that the destruction is 
forcing the coastal Inuit to relocate their communities and homes farther inland, which 
causes great expense and distress.167

 Displacement of indigenous peoples from their land is a harsh but unfortunately 
relatively common consequence of damage to the environment upon which they 

164 Ibid., under the section ‘The Inter-American Commission on Human Rights, resolves ’, para. 1.
165 G. and E. v. Norway, Joined Applications 9278/81 and 9415/81 (1984), Decision of 3 October 1983, 
35 Decisions and Reports (1984) 30-45. 
166 Ibid., at 32-33 and 35. There are three interesting cases brought by people other than indigenous 
peoples to the European Court of Human Rights in which the Court has found a violation of Article 
8 in relation to environmental issues: Lopez-Ostra v. Spain , ECHR Series A (1994), No. 303C; the Case of 
Guerra and Others v. Ita ly (Application No. 116/1996/735/932), Judgment of 19 February 1998; and the 
Case of Fadeyeva v. Russia (Application No. 55723/00) Judgment of 9 June 2005.
167 Inuit petition, supra note 9, at 95.
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depend.168 Every type of forced displacement places the affected people in an extremely 
vulnerable position, one in which their very lives are often threatened.169 Besides the 
question of displacement, interference in the lands of indigenous peoples can make 
it impossible for these communities to properly enjoy their human rights such as the 
rights to home or privacy. The rights to residence, movement and inviolability of the 
home or privacy impose positive obligations on the state in relation to the protection 
of the environmental integrity of the lands of indigenous peoples.

The Right to Property
The right to property can be applied to situations where the lands of indigenous 
peoples are under a threat due to environmental interference. One relevant instrument 
guaranteeing the right to property is the Convention on the Elimination of All Forms 
of Racial  Discrimination (CERD), according to which State Parties are obliged to, 
inter alia , respect and observe the right ‘to own property alone as well as in association 
with others.’170 Interestingly and importantly, the Convention opens the possibility 
for af  rmative action when needed in order to guarantee the equal enjoyment of this 
right. Article 1(4) states:

Special measures taken for the sole purpose of securing adequate advancement 
of certain racial or ethnic groups or individuals requiring such protection as may 
be  necessary  in  order  to  ensure  such  groups  or  individuals  equal  enjoyment  or  
exercise of human rights and fundamental freedoms shall not be deemed racial 
discrimination, provided, however, that such measures do not, as a consequence, 
lead to the maintenance of separate rights for different racial groups and that they 
shall not be continued after the objectives for which they were taken have been 
achieved.

 This article could be applied in the protection of lands of indigenous peoples 
against environmental interference. Taking into account the special signi  cance that the 
land has for indigenous peoples, special measures under Article 1(4) could be adopted 

168 See, for instance, Robert K. Hitchcock, ‘International Human Rights, the Environment, and Indigenous 
Peoples’, 5 Colorado Journal of International Environmental Law and Policy (Winter 1994) 1-22 at 12. For the 
displacement of indigenous peoples, see generally Maria Stavropoulou, ‘Indigenous Peoples Displaced 
from Their Environment: Is There Adequate Protection?’, 5 Colorado Journal of Inter national Environmental 
Law and Policy (Winter 1994) 105-125.
169 Stavropoulou, ‘Indigenous Peoples Displaced from their Environment’, ibid., at 110.
170 Art. 5(d) (v). The Universal Declaration of Human Rights uses somewhat similar language by declaring: 
‘Everyone has the right to own property alone as well as in association with others ’ (Article 17(1)), and 
‘No one shall be arbitrarily deprived of his property’ (Article 17(2)).
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in order to guarantee equality with the other members of the society. As will be shown 
shortly below, this view is supported by the considerations of the Inter-American 
Commission on Human Rights and the Inter-American Court of Human Rights.
 The American Declaration of the Rights and Duties of Man includes the human 
right to ‘own such private property as meets the essential needs of decent living and 
helps to maintain the dignity of the individual and of the home.’171 Similarly, the 
American Convention on Human Rights declares: ‘Everyone has the right to the use 
and enjoyment of his property. [...] No one shall be deprived of his property except 
upon payment of just compensation, for reasons of public utility or social interest, 
and in the cases and according to the forms established by law.’172

 As mentioned earlier in this article, both the Inter-American Commission on 
Human Rights and the Inter-American Court of Human Rights have repeatedly 
emphasized the need to take into account the particular cultural context of indigenous 
peoples when applying the rights, such as the right to property, contained in the 
American human rights instruments. In this regard, for instance, in the Awas Tingni 
case173, the Inter-American Court, in discussing the right to property, acknowledged the 
link between cultural integrity and indigenous communities’ lands by maintaining that 
the close ties of indigenous people with the land must be recognized and understood 
as the fundamental basis of their cultures.174

 The Court stated in very clear terms that the right to property must be read and 
understood in the context of indigenous peoples’ speci  c culture and lifestyle,  to 
which they have a right, by stating that indigenous peoples ‘by the fact of their very 
existence’, have the right to live freely in their own territory.175 The Court highlighted 
indigenous peoples’ special relationship to their lands by stating that the close ties of 
indigenous peoples with the land must be recognized and understood as the fundamental 

171 Article XXIII. The Inter-American Commission on Human Rights acknowledges the fundamental 
nature of this r ight by stating that ‘various international human rights instruments, both universal and 
regional in nature, have recognized the right to property as featuring among the fundamental rights of 
man.’ Inter-Am. C.H.R., Annual Report of the Inter-American Commission on Human Rights 1993, 
OEA/Ser.L/V/II.85, doc. 9 rev (1994) ch. 6, at 464.
172 Article 21.
173 The Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Judgment of 31 August 2001, Inter-Am. Ct. HR., 
(Ser.C), No. 79 (2001) (available at: <www1.umn.edu/humanrts/iachr/AwasTingnicase.html> (visited 22 
January 2007)). In its decision, the Inter-American Court concluded that Nicaragua had violated the rights 
of the Mayagna community of Awas Tingni by granting a logging concession within the community’s 
traditional territory without its consent and by ignoring the consistent complaints and requests of the 
Awas Tingni urging demarcation of the territory.
174 Ibid., para . 149.
175 Idem.
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basis of their culture, their spiritual life, their integrity, and their economic survival.176 
Furthermore, The Court maintained: ‘For indigenous communities, relations to the 
land are not merely a matter of possession and production but a material and spiritual 
element which they must fully enjoy, even to preserve their cultural legacy and transmit 
it to future generations.’177

 In Awas Tingni, the Court interpreted the protection of ‘property’ under the 
American Convention on Human Rights to mean the protection of property rights 
as understood by the indigenous community involved.178 In that case, the Court held 
that the government of Nicaragua had violated the Awas Tingni’s rights to property 
protection when granting concessions to a foreign company for logging on their 
traditional lands.179 The Court also expansively de  ned property as including ‘those 
material  things which can be possessed, as well  as any right which may be part of a 
person’s patrimony; that concept includes all movables and immovables, corporeal and 
incorporeal elements and any other intangible object capable of having value.’180

 The Court held that Article 21 of the American Convention on Human Rights 
protects the right to property in a sense that includes the right of members of the 
indigenous communities to communal property.181 When specifying the concept of 
property in indigenous communities, the Court noted: ‘Among indigenous peoples there 
is a communitarian tradition regarding a communal form of collective property of the 

176 Idem.
177 Idem.
178 Ibid. para. 151.
179 Ibid., para . 173.
180 Ibid.,  para.  144. The Inuit petition against the United States argues that that the definition given by 
Inter-American Court of Human Rights in Awas Tingni consists of personal property, intellectual property 
and intangible rights of access. See Inuit petition, supra note 9, at 83. Intellectual property rights are more 
clear ly set in the Proposed American Declaration on the Rights of Indigenous Peoples (OEA/Ser.L./
V/II.110, Doc. 22 (March 2001) (available at: <cidh.org/Indigenas/Indigenas.en.01/index.htm> (visited 
23 October 2006)). Article 20 of the Proposed Declaration guarantees ‘the right to the recognition and 
the full ownership, control and protection of their cultural, ar tistic, spiritual, technological and scientific 
heritage, and legal protection for their intellectual property [...] as well as to special measures to ensure 
them legal status and institutional capacity to develop, use, share, market and bequeath that heritage to 
future generations.’ The Inuit petition argues that the Inuits’ intellectual property, in the form of their 
traditional knowledge, is an ‘intangible object capable of having a value ’. Furthermore, the Inuit possess 
intangible property rights of access to the harvest of resources. According to the Inuit petition, climate 
change diminishes the value not only of the Inuits ’ personal property but their intellectual property as well, 
because the unprecedented rapid climate change has made much of the traditional knowledge inaccurate, 
affecting the Inuit’s ability to ‘use, share, market and bequeath that [knowledge] to future generations’, as 
guaranteed in the above-mentioned Proposed Declara tion, thus making their traditional knowledge less 
valuable. See Inuit petition, at para . 84.
181 Awas Tingni, supra note 173, para. 173.
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land, in the sense that ownership of the land is not centred on an individual but rather 
on the group and its community.’182 The Court held that indigenous peoples’ customary 
law must be especially taken into account when analyzing the right to property: ‘As a 
result of customary practices, possession of the land should suf  ce for indigenous 
communities lacking real title to property of the land to obtain of  cial recognition of 
that property, and for consequent registration.’183

 The Court stated that Nicaragua must adopt in its domestic law the necessary 
legislative, administrative, or other measures to create an effective mechanism for 
delimitation and titling of the property.184 When ruling on the delimitation, demarcation, 
and titling of the lands of the members of the Awas Tingni Community, the Court 
importantly stated that this had to be done ‘with full participation by the Community 
and taking into account its customary law, values, customs and mores’.185 The Court 
stated furthermore that until the above-mentioned operations had been ful  lled, the 
State Party had to abstain from any acts that might lead the agents of the state itself, or 
third parties acting with its acquiescence or its tolerance, to affect the existence, value, 
use or enjoyment of the property located in the geographic area where the members 
of the Mayagna Awas Tingni Community live and carry out their activities.186

 From the point of view of environmental integrity, the Awas Tingni case is a 
signi  cant one. It is the  rst legally binding decision by an international/regional 
tribunal to uphold the collective land and resource rights of indigenous peoples in 
the face of a state’s failure to do so.187 The Inter-American Court af  rmed indigenous 
peoples’ collective rights to their land, resources, and environment, connecting these 
rights with the right to property. This case sets a legal precedent in other cases where 
the environment and thus the culture and traditional livelihoods of indigenous peoples 
are infringed due to acts or omissions of states or state actors.
 The Inter-American Commission on Human Rights has also recognized the 
inherent linkage between environmental degradation and the human right to property 
in the Belize Maya case.188 In its decision, the Commission found that Belize had violated 
the Maya people’s right to use and enjoy their property by granting concessions to third 
parties to exploit resources that degraded the environment within lands traditionally 

182 Ibid., para . 149.
183 Ibid., para. 151.
184 Ibid., para. 138.
185 Ibid., para . 164 (emphasis added). 
186 Ibid., para . 173.
187 James Anaya and Claudio Grossman, ‘The Case of Awas Tingni v. Nicaragua: A New Step in International 
Law of Indigenous Peoples’, 19 Arizona Journal of International and Comparative Law (2002) 1-15 at 2.
188 Belize Maya case, supra note 16. 
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used and occupied by the Maya people.189 The Commission noted that indigenous 
people’s international human right to property is based on international law and 
does not depend on domestic recognition of property interests.190 Furthermore, the 
Commission noted that ‘the right to use and enjoy property may be impeded when 
the State itself, or third parties acting with the acquiescence or tolerance of the state, 
affect the existence, value, use or enjoyment of that property.’191

 Importantly, the Commission noted that while states may encourage development 
as a means of securing economic and social rights, they nevertheless have an obligation 
to take positive measures to ensure that third parties do not infringe upon property 
rights, especially those of indigenous people.192 This is a very clear and strong statement 
concerning the positive obligations of the state to protect the rights of indigenous peoples 
against environmental interference that falls within the responsibility of the state.
 Furthermore, in the Belize Maya case, as noted in the introduction of this article, 
the Commission emphasized the distinct nature of the right to property as it applies to 
indigenous people, recognizing the centrality of the lands to the cultural vitality of 
indigenous peoples.193 In this respect, the Commission stated:

Similarly, the concept of family and religion within the context of indigenous com-
munities, including the Maya people, is intimately connected with their traditional 
land, where ancestral burial grounds, places of religious signi  cance and kinship 
patterns are linked with the occupation and use of their physical territories.194

 The Belize Maya case also contains important considerations in relation to economic 
development that might have negative consequences for the environmental integrity 
and rights of indigenous peoples. The Commission emphasized the states’ obligation 
to take ‘positive measures’ in the protection of property rights against infringements. 

189 Ibid., paras 153, 194.
190 Ibid., para. 117. Similarly to the decision in Awas Tingni, the Commission noted that indigenous property 
rights are broad, and are not limited ‘exclusively by entitlements within a state’s formal legal regime, but 
also include that indigenous communal property that arises from and is grounded in indigenous custom 
and tradition’ (ibid.). Interestingly, the failure of the State to recognize indigenous property rights was 
one basis for the Commission’s finding of a violation of the Maya people’s right to property (para. 152). 
With regard to the basis of the property right, the Commission again emphasized international law in 
the Case of Mary and Carrie Dann and made a particular reference to the Proposed American Declaration 
on the Rights of Indigenous Peoples, Article XVIII (Case of Mary and Carrie Dann v. the United States, Case 
11.140, Report No 75/02, Inter-Am. C.H.R., 27 December 2002, para. 129 (available at: <www.cidh.oas.
org/annualrep/2002eng/USA.11140.htm> (visited 24 October 2006)).
191 Belize Maya case, supra note 16, para. 140.
192 Ibid., paras 149-150.
193 Ibid., para. 155.
194 Idem.
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Additionally and importantly, in  nding a violation of the right to property, the 
Commission recognized rather extensive participatory rights of the Maya by stating that 
the State of Belize had violated the right of the Maya people to property ‘by granting 
logging and oil concessions to third parties to utilize the property and resources […] in 
the absence of effective consultations with and the informed consent of the Maya people.’195

 In relation to the right to equality, the Commission stated in the Belize Maya case 
that it is not suf  cient for states to provide for equal protection in their law: ‘States 
must also take the legislative, policy or other measures necessary to ensure the effective 
enjoyment of these rights.’196 The Commission continued, stating that ‘the right to 
equality before the law does not mean that the substantive provisions of the law will 
be the same for everyone, but that the application of the law should be equal for all 
without discrimination. The protection is intended to ensure equality, not identity of 
treatment, and does not necessarily preclude differentiations between individuals or 
groups of individuals.’197 Furthermore, the Commission noted that the principle of 
equality may also sometimes require states to take af  rmative action as a temporary 
measure in order to diminish or eliminate conditions which cause or help to perpetuate 
discrimination, including vulnerabilities, disadvantages or threats encountered by 
particular groups such as minorities.198

 The Commission then mentioned that indigenous peoples have historically 
suffered racial discrimination, and that one of the greatest manifestations of this 
discrimination has been the failure of state authorities to recognize indigenous customary 
forms of possession and use of lands.199 At the end of the discussion on equality, the 
Commission referred to the statement of the UN Committee on the Elimination of 
Racial Discrimination, which states: ‘In many regions of the world indigenous peoples 
have been, and are still being, discriminated against, deprived of their human rights 
and fundamental freedoms and […] have lost their land and resources to colonists, 
commercial companies and State enterprises. Consequently the preservation of their 
culture and their historical identity has been and still is jeopardized.’200

195 Ibid., para. 194 (emphasis added).
196 Ibid., para. 162.
197 Ibid., para . 166.
198 Idem.
199 Ibid., para . 167.
200 Ibid., para. 167. Reference to the Committee on the Elimination of Racial Discrimination, General 
Recommendation XXIII, on indigenous peoples, adopted on 18 August 1997, CERD/C51/Misc. 13/Rev. 
4 (1997), para. 3.
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 The Commission thus echoed the words used in its Ecuador report201: ‘Within 
international law generally, and inter-American law speci  cally, special protections for 
indigenous peoples may be required for them to exercise their rights fully and equally 
with the rest of the population. Additionally, special protections for indigenous peoples 
may be required to ensure their physical and cultural survival – a right protected in a 
range of international instruments and conventions.’202

 In Belize Maya, the Commission found that the State of Belize had not complied 
with its obligations under Article II of the American Declaration of the Rights and 
Duties of Man (the right to equality) by failing to establish the legal mechanisms 
necessary to clarify and protect the communal property right of the Maya people, 
which is in contrast to the property rights arising under the formal system of titling, 
leasing and permitting provided under the law of Belize.203

 The analysis of the Commission concerning the requirement of equality is very 
signi  cant as regards the protection of the environmental integrity of indigenous 
peoples. The Commission recognized in very clear terms that ‘af  rmative action’ 
might be required of a state in order to protect the rights of indigenous peoples. The 
Commission does not, however, clarify which forms the ‘special protection’ should 
take. The right to effective participation, as highlighted in the Belize Maya case, could 
already be a step towards achieving effective protection of the environmental integrity 
of indigenous peoples when truly implemented.
 The Commission seems to go further than the UN Human Rights Committee 
in relation to ‘effective participation’ by referring to the ‘informed consent’ of the 
Maya people in relation to logging and oil concessions on their traditional lands. This 
should be understand to mean that without the approval of the indigenous people in 
question, development activities should not take place in lands traditionally occupied 
by indigenous peoples. It is not clear what this could mean in relation to other kinds of 
environmental interference that do not concern an active project on indigenous peoples ’ 
lands but may nevertheless have severe consequences for their lands as property.
 Another case brought before the Inter-American Commission on Human Rights 
dealing with the right to property in relation to indigenous peoples and their land is 
Mary and Carrie Dann v. the United States.204 The petition alleged that the United States 
had steadily expropriated ancestral lands of the Western Shoshone to the bene  t of 
the government and non-Indians, and that without suf  cient resources, the Western 

201 Inter-American Commission on Human Rights, Report on the Situation of Human Rights in Ecuador, 
OAS/Ser.L/V/II.96.Doc.10 rev 1, 24  April 1997, Chapter IX.
202 Belize Maya case, supra note 16, para. 169.
203 Ibid., para. 162.
204 Mary and Carrie Dann v. the United States, supra note 190.
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Shoshone have not been able to oppose the government’s encroachment and erosion 
of their land base.205 The Commission found, among other things, that the right to 
property under Article XXIII of the American Declaration of the Rights and Duties 
of Man had been violated. According to the Commission, all of the circumstances 
suggested that the Danns had not been afforded equal treatment under the law with 
regard to the determination of their property interests in the Western Shoshone ancestral 
lands, contrary to Article II of the American Declaration (the right to equality).206

 Besides recognition of the need for effective consultation and even informed 
consent in relation to the right to property, the Inter-American Court and Commission 
cases discussed above are important for their recognition of the land rights of indigenous 
peoples as property rights by denying the restrictive interpretation of the right to 
property and thus accepting that this right also protects the lands that indigenous 
peoples use and occupy.207 This sets a very important precedent for the protection of 
traditional livelihoods that are practised on lands indigenous peoples do not necessarily 
‘own’ in a restrictive sense but merely use and occupy.
 Compared to the Inter-American Human Rights system, the European Court of 
Human Rights208 does not provide a very promising avenue for indigenous peoples 
in relation to the protection of their right to property. In the European human rights 
system, there are no indigenous cases that directly relate to the protection of property 
under Protocol No. 1 to the Convention for the Protection of Human Rights and 
Fundamental Freedoms209, which states: ‘Every natural or legal person is entitled to the 
peaceful enjoyment of his possessions. No one shall be deprived of his possessions 
except in the public interest and subject to the conditions provided for by law and by 
the general principles of international law.’210

205 Ibid., para. 39.
206 Ibid., para. 145.
207 See para. 148 of the Awas Tingni case (supra note 173), where the Court stated: ‘Through an evolutionary 
interpretation of international instruments for the protection of human rights, taking into account 
applicable norms of interpretation and pursuant to article 29(b) of the Convention –  which precludes 
a restrictive interpretation of rights – , it is the opinion of this Court that article 21 of the Convention 
protects the right to property in a sense which includes, among others,  the rights of members of the 
indigenous communities within the framework of communal property, which is a lso recognized by the 
Constitution of Nicaragua.’
208 The European Court of Human Rights was established under the European Convention on Human 
Rights of 1950 to monitor compliance by the Parties. (See the homepage of the Court at: <www.echr.
coe.int/ECHR/EN/Header/The+Court/The+Court/History+of+the+Court/> (visited 1 January 
2008)).
209 Protocol No. 1 to the Convention for the Protection of Human Rights and Fundamental Freedoms,  
Paris, adopted 20 March 1952,  entered into force 18 May 1954, European Trea ty Series No. 9 (1952).
210 Article 1.
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 The European Court of Human Rights has considered environmental issues in 
relation to property, without, however, applying the property provision, Article 1 of 
Protocol No. 1. Kate Cook has pointed out that the extensive margin of appreciation 
afforded to the state under this provision to interfere with property rights means that 
it  is not very likely to provide effective protection in environmental cases.211 In the 
European Court of Human Rights there have, however, been cases relating to the 
infringement of property rights, but to which other Articles had been applied. For 
instance, in Zander v. Sweden212, the impact of the petitioners’ degraded drinking water 
directly related to their property rights, but violation was found of Article 6(1), the 
right to remedies, since their right to be protected from such contamination was not 
protected in Swedish environmental law.213

 Based on the discussion above, it can be concluded that the extensive margin 
of appreciation afforded to the state under the European human rights system might 
make it  challenging for indigenous peoples to seek the protection of their lands and 
livelihoods against environmental interference, at least when this interference can be 
seen as necessary for the country’s economic development. In this respect, both the UN 
Human Rights Committee, and perhaps speci  cally the Inter-American Commission and 
the Court, provide a stronger mechanism for indigenous peoples, since both of these 
systems recognize that when states encourage economic development in the lands of 
indigenous peoples, they are under the obligation to take positive measures to ensure 
that third parties do not infringe upon the human rights of the indigenous peoples.

Concluding Remarks

The right of indigenous peoples to cultural integrity is recognized in many widely rati  ed 
international human rights instruments. The right to culture of indigenous peoples, as 
accorded in present human rights law, includes their right to environmental integrity. 
According to the human rights monitoring bodies, the right to culture contains the right 
to be protected from the harmful environmental effects of economic or development-
related projects that take place in the lands indigenous peoples own, use and occupy. 
Not every case of interference, however, necessarily amounts to a violation of the right 
to culture. The crucial factor, according to the UN Human Rights Committee, seems 

211 Kate Cook, ‘Environmental Rights as Human Rights’, European Human Rights Law Review (2002) 196-
215 at 206.
212 Zander v. Sweden , ECHR Series A (1993), No. 279-B.
213 Ibid., para. 24. See the analysis of the case in relation to environmental rights in Cook, ‘Environmental 
Rights as Human Rights’, supra note 211, at 209-210.
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to be that the traditional livelihood, as an integral part of the culture of indigenous 
peoples, should remain sustainable.
 Environmental changes taking place not only in the Arctic but throughout 
the world are often serious and irreversible in nature. Therefore procedural rights, 
particularly the right to participate in environmental decision-making, play a central 
role. The right to effective participation has been seen by human rights monitoring 
bodies as being included within the right to culture of indigenous peoples. In addition 
to the right to culture, the right to property, as interpreted by the Inter-American 
Commission on Human Rights and the Inter-American Court of Human Rights, 
includes the effective participation of indigenous communities. It is not entirely clear 
what it is meant by such participation, but the words ‘effective’ and ‘meaningful’ 
and even ‘informed consent’, together with the requirements of ‘af  rmative action’, 
clearly refer to something that goes beyond the average citizen’s participation in the 
public affairs of a state. The right to participate entails participation in decisions 
that directly affect the rights and lives of indigenous peoples. There is no doubt that 
environmental degradation that takes place on the lands of indigenous peoples or 
has effects on their lands should fall within this category.
 Besides the rights to culture and property, there are other human rights that can 
be used for the protection of the traditional way of life and environmental integrity of 
indigenous peoples. As discussed in this article, rights pertaining to life, health, residence 
and movement, and the inviolability of privacy or the home can be applied in this 
respect. Many kinds of serious environmental interference can lead to a violation of 
these rights. The right to property, as applied in an expansive way by the Inter-American 
Commission and the Inter-American Court of Human Rights, by linking the right 
to property to the cultural protection of indigenous peoples, seems to offer perhaps 
the strongest protection against environmental interference on the lands indigenous 
peoples do not necessarily own, but occupy and use.
 The cases concerning indigenous peoples and the environment have all dealt 
with the direct use of lands of indigenous peoples by the state or third parties. 
Therefore the right to the sustainability of the culture or the participatory rights 
must, to some extent, be understood within this context. What remains open is the 
question concerning participatory rights in cases where the state does not directly 
act on the lands of indigenous peoples but causes other kinds of environmental 
interference by its actions or omissions. The Inuit petition is the  rst case trying to 
make a state responsible for the consequences of global climate change; at issue are 
the consequences of actions and omissions of the state, rather than direct interference 
of the state on the lands of indigenous peoples. It will be interesting to see whether 
the Inter-American Commission on Human Rights is willing to take an even more 



The Protection of the Environmental Integrity 45

expansive line of interpretation than it has to date, thus amounting to a new level 
of protection of the environmental integrity of indigenous peoples.214

 Concerning the participatory rights of indigenous peoples, it is arguable whether 
they will be able to reach a level where they would offer effective protection against 
global environmental interference such as climate change. Even when indigenous 
peoples have been able to participate in environmental protection in their own territories, 
a serious gap is revealed when we talk about the participation of indigenous peoples 
in international environmental decision-making.
 This article concludes that states have already legally committed themselves to the 
effective participation of indigenous peoples. This, in my view, gives a legal justi  cation 
for the extended participatory position of indigenous peoples in international forums 
as well. Nevertheless, this is not yet re  ected in states’ behavior concerning international 
environmental processes, where the states, accepting themselves as the only capable legal 
subjects in this respect, have offered indigenous peoples a possibility to participate only 
through non-governmental organizations along with other interest-based groups.
 It can be concluded that the effective protection of indigenous peoples’ traditional 
nature-based livelihoods imposes positive obligations on states to protect the environment 
effectively, together with indigenous peoples. There could be many ways in which states 
could strengthen the participatory position of indigenous peoples in environmental 
decision-making without jeopardizing their sovereignty. One would be to allow 
indigenous peoples to be a constant and obligatory part of the national delegations 
of states in international environmental processes.215 States could agree that within the 

214 On November 16, 2006, the Commission rejected the petition by stating that ‘the information provided 
does not enable us to determine whether the alleged facts would tend to characterize a violation of rights 
protected by the American Declaration. The Inter-American Commission on Human Rights, 16 November 
2006 (available at: <graphics8.nytimes.com/packages/pdf/science/16commissionletter.pdf> (visited 25 
October 2007)). After a request of the petitioners, the Inter-American Commission decided to hold a 
public hearing to hear more evidence on the link between global warming and human rights. Request for 
a Hearing on the Relationship Between Global Warming and Human Rights (available at: <www.ciel.org/
Publications/IACHR_Letter_15Jan07.pdf> (visited 13 January 2008)). The Response of the Inter-American 
Commission on Human Rights (available at: <www.ciel.org/Publications/IACHR_Response_1Feb07.
pdf> (visited 13 January 2008)). At the time of writing of this article, the Commission has not published 
its present intentions concerning the case.
215 It should be noted that some states have allowed the participation of representatives of indigenous 
peoples in some international environmental processes. For instance in the negotiation process of the 
Stockholm Convention on Persistent Organic Pollutants, representatives from some Arctic indigenous 
peoples participated in the national delegations of Canada and USA. See Mika Flöjt, ‘Arktinen episteeminen 
yhteisö kansainvälisessä POPs-neuvotteluissa’ [The Arctic epistemic community in the international 
POPs negotiations],  in Mika Luoma-Aho, Sami Moisio and Monica Tennberg (eds),  Politiikan tutkimus 
Lapin yliopistossa  [Political Research at the University of Lapland] (P.S.C. Inter, University of Lapland, 
2003) 359-374.
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national delegations, indigenous peoples would have a right to make statements and 
proposals concerning the position of a state in relation to environmental protection. The 
participation, however, should be real and effective so that indigenous representatives 
have a true possibility to be heard and to in  uence decision-making in order to achieve 
an effective protection of the environmental integrity of their traditional lands.
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