Arctic law in the face of climate change - a turning point?

Anticipatory law-making and new modes of governance
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that inhabit it, both in the Arctic and

worldwide. Next to direct and indirect
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reinforces global warming processes that
affect other parts of the Earth.®

Despite the predominantly negative
consequences of climate change, melting
of (sea) ice and rising temperatures due to
global warming may also give rise to
certain opportunities, such as Arctic
Shipping,” orincreased access to resources.
The possibility of ice-free summers in the
Central Arctic Ocean (CAO), for example,
may generate opportunities to exploit (yet
unknown) fish-stocks, which may be
economically attractive to states in the
Arctic and beyond. This is especially
relevant against the backdrop of a general
decline in fish stocks in the rest of the
globe,® considering the major role that
blue foods play in the global economy.’
Yet, an unregulated exploitation of these
fisheries comes with dangers, such as stock
collapse™ and the possible irreversible

destruction of ecosystems that are yet
unknown.

Faced with these unprecedented, yet
pressing changes, a new approach to Arctic
governance seems necessary. The term
'‘Anticipatory Governance’ has gained
traction in the discourse around planning
for the effects of climate change and
sustainability. 1" We argue that this way of
thinking is also on the rise in Arctic
governance, with the 2018 Agreement to
Prevent Unregulated High Seas Fisheries in
the Central Arctic Ocean (CAOF
Agreement) being a recent example.
Despite the advantages of and the need for
the anticipatory approach, we argue that
anticipation also calls for transformations
of governance by including what can be
conceptualized as ‘thick governance’
approaches in order to adequately cope
with climate-change influenced futures in
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an equitable and just manner and enhance
legitimacy and effectiveness of measures.

2 Anticipation as a concept

The concept ‘anticipation’ is used
differently in different bodies of literature
(e.g. resilience, physics, psychology) but
almost always contains some form of
action, in view of future changes. “"While
anticipation and expectation are closely

related”, 2

anticipation is different from
expectation in the sense that it includes
present action to change the course of the
future, instead of a mere contemplation of
future events.' If undertaken by a group of
people, the term collective anticipation
refers to the joint effort of a community
that is in realization that a change is about
to happen, and tries to both prepare for
future events, as well as change the course
of events at the same time.' Anticipatory
governance involves “changing short-term
decision making to a longer-term policy
vision, including the notion of foresight.” 1
This can be done, by employing tactics of

“precaution, preemption and

preparedness” in order to prepare for
future disruptions.®

3 The CAOF Agreement as an example
of anticipatory lawmaking and
governance

The Central Arctic Ocean (CAO) is one of
the areas that are currently ice-covered but
likely free up more and more due to rising
temperatures. This increases the likelihood
of commercial fisheries in the future.
Despite the fact that the ecosystem in the
CAO is still largely unknown,' the
possibility of a northwards migration of
species into the CAO following ocean
warming, as well as the possible discovery
of local fish stocks in the future posed the
risk of an unregulated CAQ fisheries with
possibly disastrous consequences for local
ecosystems.'®

In short, the Agreement prohibits
unregulated commercial fishing in the High
Seas portion of the Central Arctic Ocean,
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through a precautionary approach,' while
setting up a Joint Program of Scientific
Research and Monitoring,?° in order to
make science-based decisions about a
possible commercial fisheries in the
future.?! The parties to the Agreement also
may only establish a commercial fisheries
subject to (interim) conservation and
management measures that are to be
established under the terms of the
Agreement as well as general applicable
rules of international law.??

The Agreement has been hailed for its
progressiveness in terms of adaptive
governance, stewardship, 2 and its reliance
on science in decision-making.?* Due to its
future-oriented approach,? the
Agreement is also one of the first examples
of anticipatory lawmaking in the oceans. /n
the absence ofscientific certainty about the

existence and properties of possible

ecosystems and fish stocks in the CAO, the
state parties followed a call by the scientific
community,?® to address the problem of
unregulated fishing in the CAO before it
emerges in the first place.?” While the
Agreement'’s provisions  are  only
temporary, it nevertheless sets the tone for
future science-based management and
stewardship. The Agreement aims to
contribute to a “long-term strategy to
safeguard healthy marine ecosystems”,?
establishing modes of cooperation that
may contribute to prevent future disputes
about resources that may arise in the Arctic
following climate change impacts.?® All
these elements match the definition of
anticipation, as well as anticipatory
governance. It needs to be noted that the
Agreement is not able to preclude all
disputes, and is only a first step taken
towards fisheries management subjected

to management and conservation
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measures. Nevertheless, the Agreement
moves away from a tradition of requlating
after the damage to ecosystems has
already materialized*® towards a new
anticipatory approach to manage Arctic
resources.

4 Towards new governance modes in
anticipation of coming changes

Despite the anticipatory approach in terms
of the regulation of state actors in fishing
in the CAO, comprehensive collective
anticipation requires the inclusion of all
actors that may be impacted by
commercial fisheries in the future.
Considering the fact that the impacts of
climate change will disproportionately
impact  Arctic indigenous peoples,?'
equitable and just

mechanisms are necessary.>? Thick values

measures  for

in governance, as well as thick governance

may be a possible solution to bring about
more equity and justice.

Thick governance values “incorporate a rich

n33

portfolio of ethical values into

governance  approaches such as

inclusiveness,  accountability, capacity
building, stakeholder accountability and
transparency.3* The implementation of
these values in governance is key for
"effective problem-solving and durable
behavioral change within an institution”®

and can enhance the respective
institution’s legitimacy.?® Thick governance
means that governing institutions have to
nourish a ground for public participation
and the inclusion of a variety of voices that
have the space to unfold their
interpretations of potential impact and
change elaborately. If thick governance is
pursued, it entails an engagement in
different understandings of data, action,

contexts and interpretations, and elaborate
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and detailed inquiries are means to add
thickness. Because such an open and
inclusive engagement often entails
epistemological and ontological
discussions (i.e. Indigenous knowledge vs.
scientific ~ knowledge)?”  governmental
practices become more surprising, difficult
and time consuming. Thick governance
approaches in anticipatory governing and
lawmaking in an era of rapid environmental
change is more than expanding the
portfolio of ethical values; it is creating a
space for committed exploration, newness

and transformation.3®

In the Arctic, there is a long tradition of the
integration of different voices and the
setting up of hybrid government (co-
management, trans-national institutions
etc).3 In some cases, the Indigenous voices
have been not only integrated into but also
driven policy-making.*® This legacy of

bringing thickness into governance opens
up the potential of pushing anticipatory
governance into a more robust and flexible
position. The CAOF Agreement recognizes
“the interests of Arctic residents, including
indigenous peoples” in the preamble, and
expressly stipulate the taking into account
of Indigenous and local knowledge in the
Joint Program of Scientific Research and
Monitoring.#'  However,  Indigenous
peoples and their representatives are not
given their own vote or voice in the
decision-making procedure of Article 6,
and are only given the opportunity (“may”)
to participate in "committees or similar
bodies” that can be established to further
the Agreement’s implementation.*> Thus,
while some elements of participation are
available, the Agreement presents more of
what Breakey et al. call “thickish”
governance values.®® They are a step up

from thin values that describe the “limited

37 Frank Sejersen, Rethinking greenland and the arctic in the era of climate change: new northern horizons (Routledge,
2015).

38 Frank Sejersen, "Resilience, human agency and climate change adaptation strategies in the Arctic," in The Question of
Resilience. Social Responses to Climate Change ed. Kirsten Hastrup (The Royal Danish Academy of Sciences and Letters,
2009).

39 Henry P Huntington, Wildlife management and subsistence hunting in Alaska (Belhaven Press, 1992); Fikret Berkes and
Derek Armitage, "Co-management institutions, knowledge, and learning: Adapting to change in the Arctic,”
Etudes/Inuit/Studies 34, no. 1 (2010); Derek Armitage et al., "Co-management and the co-production of knowledge:
Learning to adapt in Canada's Arctic," Global environmental change 21, no. 3 (2011); Paul Nadasdy, "Reevaluating the co-
management success story," Arctic (2003): 368.

40 See e.g. Annika E Nilsson, "Arctic climate change: North American actors in circumpolar knowledge production and
policy making," Changing Climates in North American Politics: Institutions, Policymaking, and Multilevel Governance
(2009): 209.

41 Agreement to Prevent Unregulated High Seas Fisheries in the Central Arctic Ocean (llulissat, Oct 3 2018, entered into
force Jun 25 2021), Art. 4 (4) & Art. 5 (1) (b).

42 Agreement to Prevent Unregulated High Seas Fisheries in the Central Arctic Ocean (llulissat, Oct 3 2018, entered into
force Jun 25 2021), Art. 4 (4) & Art. 5 (2).

43 Breakey, Cadman, and Sampford, "Governance values and institutional integrity," 30.

44



and basic” element of governance values,*
but not sufficient to depict thick values that
are "the full gamut of social and moral
qualities that can be demanded of an
institution's  mechanisms”.*> The lack of
appropriate thick governance mechanisms
within the Agreement, as well as a lack of
space for thick governance approaches is
problematic in the climate change context,
as it leaves out an important group of
individuals affected by the consequences
of climate change, which, in the end, may
hinder comprehensive anticipation and
thus effective problem solving.

Due to its anticipatory approach, the CAOF
Agreement is a good example for a
(hopefully) new trend in Arctic governance,
taking action now to positively impact the
future, while preparing for adverse events.
However, an anticipatory standpoint
requires also further investigating new
modes of governance and diverting from
old pathways in order to ensure a just and
equitable progression into Arctic futures

determined by global warming.
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